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ABSTRACT 

European-based multinational corporations can cause or be complicit in human rights 
abuses in third countries. Victims of corporate human rights abuses frequently face 
many hurdles when attempting to hold corporations to account in their own country. 
Against this backdrop, judicial mechanisms have increasingly been relied on to bring 
legal proceedings in the home States of the corporations. This study attempts to map 
out all relevant cases (35 in total) filed in Member States of the European Union on the 
basis of alleged corporate human rights abuses in third countries. It also provides an 
in-depth analysis of 12 cases and identifies various obstacles (legal, procedural and 
practical) faced by claimants in accessing legal remedy. On the basis of these findings, 
it makes a number of recommendations to the EU institutions in order to improve 
access to legal remedies in the EU for victims of human rights abuses by European 
based companies in third countries. 
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Executive Summary  
The use of judicial mechanisms to hold companies to account for human rights abuses in third 
countries is receiving increased attention. Several publications and reports have mapped out the 
different barriers victims (rights-holders) face in holding companies to account. This study aims to 
contribute to research on this topic by focusing on cases in which companies based in the European 
Union (EU) (EU companies) are accused of human rights abuses in third countries. The study provides 
in-depth analysis of several such cases with the objective of elucidating how existing opportunities 
and barriers to holding companies to account for human rights abuses play out in concrete cases 
brought to courts in the Member States of the EU (EU MS). These case studies detail the nature of the 
alleged human rights abuse, the relationship between the EU company and the abuse, and a brief 
history of the litigation, including the current status or outcome of the case. For each of the cases, 
we also attempted to identify the main constraining (barriers) and enabling (opportunities) factors 
for the claimants to access the courts and obtain a remedy.  

The study briefly reviews the literature on the main barriers to accessing legal remedies for corporate 
human rights abuses in third countries. This overview starts with an introduction to the third pillar 
of the United Nations Guiding Principles on Business and Human Rights (UNGPs) and an overview of 
the main barriers identified in the literature. The main positions of the different EU bodies and other 
relevant organisations are presented in Annex 1.  

The study then maps out all relevant cases in EU MS on human rights abuses by businesses in third 
countries (35 cases in total) in order to assess the distribution of cases across EU MS. For each 
research step, different data collection approaches were used. The mapping was based on screening 
specialized websites, existing mappings from other studies and consultation of academic experts via 
e-mail. On the basis of these sources, we drew up an inventory of existing cases and provided key 
information on the company involved, the EU MS in which the case took place, the nature of the 
abuse and the outcome. The mapping reveals that most cases involve major multinational 
corporations listed in the Fortune 500 non-US companies based in only a few EU MS, notably France, 
Germany, the Netherlands and the United Kingdom. In order to better understand this distribution, 
we also analyse the number of cases and their distribution in one of the main non-judicial 
mechanisms, namely the system of National Contact Points linked to the OECD Guidelines on 
Multinational Enterprises. This analysis shows a similar pattern. The mapping also reveals that: cases 
are brought to court on a range of human rights issues; there is little evolution over time; a wide 
range of sectors are involved with a slight overrepresentation of companies in natural resources 
extraction (mining, forestry and petroleum); and human rights abuses occur across many third 
countries (21 different countries in total).  Finally, the mapping revealed that few cases lead to a 
decision finding the defendant company liable or an out-of-court settlement. 

Based on the mapping, we selected 12 cases brought before EU MS courts for further research. The 
case selection was based on several criteria. First, cases were chosen from different EU MS and in 
relation to different companies engaged in different economic sectors. Second, cases were selected 
involving different types of human rights abuses and environmental damages allegedly perpetrated 
either directly or indirectly (through complicity) by multinational companies or their business 
partners. Third, cases were selected which had already been under way for some time. Finally, cases 
with varying outcomes were included.  

The case studies are based on desk research and consultations with experts and lawyers involved. 
For each case, primary and secondary sources were consulted and people involved contacted. All 
cases were written up using an identical template which focused on (1) the legal background of the 
country (civil/criminal procedure available against companies and recent legal developments), (2) 
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the history of the case (company and sector involved, nature of the human rights abuse), (3) 
discussion of the case and procedural history (who filed the complaint, against whom, before which 
court, arguments presented and description of the different steps of the procedure), (4) outcome of 
the case and (5) identification of opportunities and legal and practical barriers for access to justice 
and remedies. 

For France, the study analyses three cases. The joint Amesys and Nexa case relates to alleged 
complicity in war crimes, crimes against humanity and acts of torture in Libya and Egypt by a 
surveillance equipment company. The Lafarge case concerns allegations of complicity in war crimes, 
crimes against humanity and financing of terrorist operations by Lafarge in Syria. In the Vinci case, 
allegations were put forward of forced labour, enslavement, deliberate endangerment of migrant 
workers' lives, as well as working conditions incompatible with human dignity by Vinci in Qatar. For 
Germany, the study analyses three cases. The KiK case relates to accusations that the German retailer 
KiK failed to provide a healthy and safe working environment and prevent the harm suffered by the 
victims of a fire that broke out in a textile factory owned by one of its suppliers in Pakistan, which 
resulted in the death of many workers and left dozen more injured. The Danzer case is about the 
alleged involvement of the German managers of the company in a number of human rights abuses 
committed by security forces against a forest community in the Democratic Republic of the Congo. 
The RWE case concerns the alleged share of responsibility of a German electricity supply company 
in the harmful consequences of climate change suffered by a Peruvian farmer. For Italy, the study 
focuses on the ENI case, which is about alleged environmental damage and human rights violations 
due to an oil spill arising out of the Italian company's activities in Nigeria which affected the health 
and the livelihood of the local community. For the Netherlands, two cases are presented. In the 
Trafigura case, the UK company was accused of having disposed of, without adequate treatment, 
hazardous waste in Côte d’Ivoire, which affected the health and livelihood of the residents. The Shell 
case is about environmental damage and human rights violations due to oil spills allegedly resulting 
from Shell's operations in the Niger Delta. For Sweden, the study focuses on the Boliden case in 
which the Swedish mining company was accused of exporting industrial waste to Chile where it was 
disposed of by a subcontractor of the company without being adequately processed, allegedly 
affecting the health of the local communities. Finally, for the United Kingdom, the study analyses 
three cases. Legal proceedings were brought in the UK by another group of Nigerian citizens against 
Shell on the basis of the same abuses allegedly committed by the company in the case of Shell 
trialled in the Netherlands. The Xstrata case concerns alleged complicity, by the company, in police 
violence perpetrated during environmental protests in Peru, including participation in murder, 
injury, assault and unlawful detention. In the Vedanta case, the UK company was accused of releasing 
toxic effluent from its operations of the Nchanga mine in Zambia into the waterways and the local 
environment, which affected the lands and the livelihood of the surrounding communities. 

The final part of the study focuses on conclusions and recommendations for both internal and 
external EU policy.  

Regarding the recommendations in relation to internal policies, it is firstly recommended to 
strengthen human rights due diligence requirements, in particular through the adoption of a new 
legislation at the EU level requiring mandatory human rights due diligence across sectors, drawing 
on the model provided by the French Law on the Duty of Vigilance, but with wider scope of 
application and a reversed burden of proof. This recommendation would address many of the issues 
observed in the various case-studies around the attribution of legal liability to parent companies in 
corporate groups, by imposing a legal duty on the parent company to carry out due diligence 
throughout the supply chain. It would also help bridge the regulatory gap by creating a much 
needed level-playing field in Business and Human Rights at European level. Failing the adoption of 
such legislation at EU level, it is suggested that the European Commission make the adoption of 
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stringent company-based human rights due diligence instruments a requirement for companies in 
the context of public procurement or investment funds. Second, the study proposes to revise the 
Brussels I Recast Regulation to include two new provisions. The first would be specific to civil claims 
based on alleged corporate human rights abuses and extend the jurisdiction of the courts of the EU 
MS where the EU parent company is domiciled to claims over its foreign subsidiary or business 
partner when the claims are so closely connected that it is expedient to hear and rule on them 
together. This would foster greater legal certainty and predictability and ensure access to the 
European fora for victims of corporate human rights abuses by foreign subsidiaries or business 
partners of EU companies in third countries. Second, it is suggested to establish a forum necessitatis 
on the basis of which the courts of an EU MS may, on an exceptional basis, hear the case brought 
before them if the right to a fair trial or the right to access to justice so requires, and the dispute has 
a sufficient connection with the EU MS of the court seized. This would ensure that the right to access 
to justice for third country claimants is respected for disputes linked to EU territory. The study also 
proposes to encourage EU MS to assume jurisdiction over criminal cases involving their nationals 
(companies, staff, and executives) for corporate human rights abuses in third countries, and to 
exercise universal jurisdiction under the conditions set out by international law. Third, with regard 
to applicable law, many of our case studies have revealed issues with the current rule under the 
Rome II Regulation, which provides that the law applicable to civil liability claims is the law of the 
place where the damage occurred. In order to address these issues, the study makes two 
recommendations. First, it is submitted that the EU encourage EU MS to make use of the overriding 
mandatory provisions and public policy exception in the context of business-related human rights 
claims, in order to substitute the law normally applicable to the dispute for its own law or relevant 
provisions thereof when the former does not offer sufficient protection for the human rights of the 
victims. Second, it is submitted that the Rome II Regulation be modified to include a specific choice 
of law provision for civil claims on alleged business-related human rights abuses committed by EU 
companies in third countries that would allow the victim to choose between the lex loci damni, the 
lex loci delicti commissi and the law of the place where the defendant company is domiciled. Finally, 
the study recommends creation of an information exchange platform. 

Regarding external policy, the study offers three sets of recommendations. First, it is recommended 
to strengthen current capacity building programmes in relation to rule of law and access to justice 
in host countries and human rights defenders, and align them better with the human rights agenda 
in business. This recommendation follows from the observation that there were significant 
information gathering issues with the cases analysed. In order to address information imbalances 
and facilitate information gathering in the countries in which the abuses took place, strengthening 
the capacity of key information providers could be considered.  Second, in relation to trade policy, 
the study proposes to further assess the possibility of using targeted sanctions against companies 
under the Generalised System of Preferences (GSP) and free trade agreements. This 
recommendation follows from the observation that currently only a very limited number of 
companies are targeted with judicial mechanisms. In order to address corporate human rights 
abuses more effectively, other instruments might also be considered. Finally, regarding international 
mechanisms and cooperation agreements, this study recommends promoting the ratification of 
certain Optional Protocols to United Nations Human Rights Treaties and potentially including them 
as eligibility requirements under GSP, further support existing international mechanisms (including 
International Labour Organisation mechanisms), exploring possibilities for international judicial 
cooperation, and promoting the adoption of the OECD (Organisation for Economic Co-operation 
and Development) Guidelines on MNEs and the associated institutional mechanism of National 
Contact Points which can hear ‘specific instances’ of human rights abuses by multinational 
enterprises.  
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1. Introduction 
The United Nations Guiding Principles on Business and Human Rights (UNGPs) constituted a new 
development in the debate on business and human rights. The UNGPs are built on the ‘Protect, 
Respect and Remedy' Framework and introduce three pillars in which action needs to be taken. The 
first pillar focuses on the State’s duty to protect against human rights abuses, the second on 
corporate responsibility to respect human rights and the third on the victim’s right to access an 
effective remedy where their human rights are harmed. Over the past decade, much has been 
written on these three pillars. More recently, attention has turned to the third pillar and how to 
ensure access to remedies. Special attention is being given to how to hold companies to account for 
their role in human rights abuses in third countries. This study aims to contribute to research on this 
topic by focusing on cases in which EU companies are accused of human rights abuse in third 
countries. This focus is becoming increasingly relevant in a world economy characterized by a 
massive increase in trade in goods and a changed nature of trade. Goods and raw materials are 
increasingly traded and produced through global supply chains. These global supply chains link 
companies around the world and they link EU companies to providers and producers in the global 
South. As a result, the responsibility of these companies for human rights abuses has become an 
important issue. This is also amplified by current developments in relation to a possible UN treaty on 
business and human rights. In July 2014, the UN Human Rights Council adopted a resolution 
establishing an intergovernmental working group mandated to draw up an international legally 
binding instrument on transnational corporations and other business enterprises with respect to 
human rights (also referred to as the UN Treaty on Business and Human Rights).1 Several sessions 
took place between 2015 and 2017, resulting in a “Zero Draft” presented in September 2018, 
containing material for the future treaty. Article 8 of this draft, in particular, recognizes the right of 
victims to ‘fair, effective and prompt access to justice and remedies’,2 and affirms that ‘State Parties 
shall guarantee the right of victims, individually or as a group, to present claims to their Courts, and 
shall provide their domestic judicial and other competent authorities with the necessary 
jurisdiction… in order to allow for victim’s access to adequate, timely and effective remedies’.3 
Although initially reluctant, the EU is now involved in drafting this treaty, with two main 
requirements: ‘ensuring that the scope of the discussion is not limited to transnational companies’, 
and that ‘the treaty should be firmly rooted in the UNGPs’.4 The European Parliament in particular, is 
‘a staunch supporter of the binding treaty initiative’ and has ‘expressed full support for the UN-level 
preparatory work’, recognising ‘the insufficiency of voluntary action’.5 

The study shows that companies can be held to account for human rights abuses through a variety 
of judicial and non-judicial state and non-state mechanisms. They differ inter alia in terms of who has 
access, the procedures followed and outcomes. Currently, there is no exhaustive overview of all 
possible mechanisms or finalized or ongoing cases. For the purpose of this study, we have limited 
our focus to the use of judicial mechanisms in EU MS and aimed to provide an overview of all relevant 
cases. This study also provides in-depth analysis of several court cases with the objective of 
elucidating how existing opportunities and barriers to hold companies to account for human rights 
abuses play out in concrete cases brought to courts in the EU MS. These case studies detail the nature 

                                                             
1 Resolution A/HRC/26/9, ‘Elaboration of an international legally binding instrument on transnational corporations and 
other business enterprises with respect to human rights’, 14 July 2014. 
2 Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of Transnational Corporations 
and Other Business Enterprises, Zero Draft, 16 July 2018, Article 8(1). 
3 Ibid, Article 8§2. 
4 European Parliament, ‘Towards a binding international treaty on business and human rights’, EPRS Briefing, April 2018, 
p. 10. 
5 Ibid., p. 11. 
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of the alleged human rights abuse, the relationship between the EU company and the abuse, and 
the main facts and proceedings, including the current status or outcome of the court case. For each 
of the cases we also attempted to identify the main enabling and constraining factors for the 
claimants in accessing the courts and remedies.  

This study consists of four parts. In the next chapter, we introduce our methodological approach. 
This will be followed by a brief review of the literature on the main barriers in terms of access to legal 
remedies for corporate human rights abuses in third countries. This overview starts with an 
introduction to the third pillar of the UNGP and an overview of the main barriers identified in the 
literature. Next, we briefly present the main positions of the different EU bodies and other relevant 
organisations. In the following chapter we present the results of our mapping of all identified cases 
and discuss the main characteristics of the cases and their distribution across EU MS. In order to 
better understand this distribution, we also analyse the number of cases and their distribution of one 
of the main non-judicial mechanisms, namely the system of National Contact Points linked to the 
OECD Guidelines on Multinational Enterprises. The subsequent chapter constitutes the main part of 
the study and provides an in-depth analysis of 12 cases. All cases follow a similar format and focus 
on the key barriers to holding companies to account for human rights abuses. Finally, we present a 
comparative table with an overview of the 12 cases. The final chapter focuses on recommendations 
concerning both internal policies and external EU policies. 

2. Methodology 
This study provides a mapping of all relevant cases in EU MS of human rights abuses of businesses 
in third countries, in order to assess the distribution of cases across EU MS. It also provides an in-
depth analysis of 12 cases. For each research step, different data collection approaches were used. 
We first discuss the approach used for the mapping of cases. Next we discuss the case selection. 
Finally, we present how we approached the case studies. 

The mapping was based on three activities. First, we searched three specialized websites which keep 
track of business and human rights cases: the website of the European Center for Constitutional and 
Human Rights (ECCHR), an independent, non-profit legal and educational organisation dedicated to 
the protection of human rights which keeps track of human right abuses by businesses; the website 
of Sherpa, an organisation focusing specifically on victims of economic crimes; and the website of 
the Business & Human Rights Resource Center, an independent non-profit organisation based in the 
UK which works to advance human rights in business and eradicate abuse, and which systematically 
reports on human rights cases in which businesses are involved. Second, in addition to these 
websites, we also made use of on existing mappings by two other independent studies (Jennifer 
Zerk (2015) and Liesbeth Enneking (2017)). Finally, we conducted a written consultation of 21 
academic human rights experts from 14 EU MS. Each of the academic experts received an individual 
mail with the results of the mapping so far and a request to add additional cases. These consultations 
confirmed the cases identified on the basis of the specialized websites. 

On the basis of these sources we made an inventory of existing cases in order to assess their 
distribution across EU MS. The analysis (next chapter) shows an uneven distribution of cases across 
EU MS. In order to explore this finding further, and compare it to other mechanisms which provide 
access to remedy, we performed an analysis of ‘specific instances’ submitted to a National Contact 
Point (NCP) set up under the OECD Guidelines for Multinational Enterprises. The mechanism of 
submitting ‘specific instances’ allows stakeholders to hold businesses to account for alleged human 
rights abuses. To analyse the distribution of specific instances across EU MS we analysed the OECD 
database on specific instances available at: http://mneguidelines.oecd.org/database/.  

http://mneguidelines.oecd.org/database/
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Based on the mapping we selected 12 cases for further research. The selection of the cases was based 
on 4 criteria. Firstly, we aimed to analyse cases from different EU MS and in relation to different 
companies engaged in different economic sectors. Secondly, we selected cases involving different 
types of human rights and environmental abuses allegedly carried out either directly or indirectly 
(through complicity) by multinational companies. Thirdly we chose cases with already a significant 
timeline. Fourthly, we selected cases that reached different outcomes.  

The case studies are based on desk research and consultations with experts and lawyers involved. 
For each case we ensured that we were able to consult sources in the original language. For each 
case we consulted primary and secondary sources and contacted people involved or experts to 
gather further information specifically in relation to barriers and opportunities for access to justice 
and remedy. When interviews were conducted, both claimants and defendants were contacted. 
Concerning the primary and secondary sources we consulted court decisions, academic articles, 
newspaper articles, press-releases and reports from businesses involved in the case-studies, and 
NGO reports. Overall, there were more NGO sources than non-NGO sources available. When court 
decisions or documents have been translated, it is specified in the footnotes of the cases in chapter 
5. Concerning the consultations, we contacted, via email, telephone or in person, in some cases 
additional experts and victims’ lawyers if information was missing on the basis of the written 
documents. We also participated in three events directly relevant for the study, namely the United 
Nations Forum on Business and Human Rights, a symposium in Bochum about the KiK case, and a 
hearing in the Landgericht of Dortmund regarding the KiK case.  

3. Literature review 
3.1. Introduction  
This chapter introduces the third pillar of the UNGPs and the judicial mechanisms available to 
address corporate human rights abuses in third countries. It also maps out the different barriers to 
access to justice frequently encountered by claimants.6 In Annex 1 the study gives an overview of 
the different positions of EU bodies and other international organisations. Before we proceed, some 
conceptual distinctions and definitions are needed. Victims are the persons or communities whose 
human rights are directly affected by businesses.7 Stakeholders constitute a broader group of 
persons and organisations which can have a specific stake in the case, which are indirectly affected 
by the human rights abuses of businesses or which represent the victims. Businesses refer, following 
the opinion of the Fundamental Rights Agency (FRA),8 to any form of business entity. When referring 
to businesses, a distinction is often made between the parent company (large multinational 
domiciled in an EU MS) targeted by the claim and the foreign subsidiary (operating in a third country 
where the human rights abuse took place). One also needs to make a distinction between access to 
justice and the right to an effective remedy. Access to justice refers to the right to a fair judicial 
system. Judicial systems should have the capacity to address business-related human rights abuses 
by providing adequate remedy for actual or potential victims. Effective remedy refers to whether the 

                                                             
6 It goes beyond the scope of this report to provide a comprehensive and in-depth discussion of the literature. Recent 
relevant publications which provide an extensive overview include Bright (2013), Rubio and Yiannibas (2017), Enneking 
(2017, forthcoming), Chenoweth et al. (2017), Skinner, McCorquodale and De Schutter (2013), Vandenhole and Rodriguez 
(2016) and Zerk (2014)  
7 UN OHCHR, 2012 
8 ‘Improving access to remedy in the area of business and human rights at the EU level’, Opinion of the European Union 
Agency for Fundamental Rights, 1/2017, Vienna, 10 April 2017, p. 20. See also J. Wouters and A.-L. Chané, ‘Multinational 
Corporations in International Law’, in M. Noortmann, A. Reinisch and C. Ryngaert (eds.), Non-State Actors in International 
Law, Oxford, Hart Publishing, 2015, pp. 225-251; J. Wouters, C. Ryngaert, T. Ruys and G. De Baere, International Law: a 
European Perspective, Hart Publishing, 2018. 
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remedy provided effectively redressed or repaired the harm caused.9 Finally, throughout the 
literature the concepts of human rights violations and human rights abuses are used 
interchangeably. In this study we consistently refer to human rights abuses following the UNGPs.  

3.2. Third Pillar of the United Nations Guiding Principles 
The third pillar of the UNGPs focuses on access to effective remedy for victims of human rights 
abuses by businesses. There are three broad types of mechanisms which can be used for this 
purpose: judicial mechanisms, state based non-judicial mechanisms and non-state-based grievance 
mechanisms. State-based judicial mechanisms (referred to in principle 26 of the UNGPs) are defined 
as ‘(the) appropriate steps to ensure the effectiveness of domestic judicial mechanisms when 
addressing business-related human rights abuses, including considering ways to reduce legal, 
practical and other relevant barriers that could lead to a denial of access to remedy’.10 They are 
discussed in the next section. 

The state-based non-judicial grievance mechanisms include different forms of administrative bodies 
which meet the effectiveness criteria of principle 31 of the UNGPs, namely mechanisms which are 
inter alia legitimate, accessible, predictable, equitable, transparent and rights-compatible (in line 
with internationally recognised human rights).11 The Office of the High Commissioner for Human 
Rights (OHCHR) project identifies four types of state-based non-judicial mechanisms. First, there are 
complaint mechanisms at different administrative departments with public regulatory and 
enforcement responsibilities. Second, inspectorates linked to different administrative departments 
relevant for human rights such as labour ministries, environmental ministries, etc. have grievance 
mechanisms. Third, there are different types of ombudspersons. Finally, there are state-based 
mediation and conciliation bodies. Non-State-based grievance mechanisms may encompass 
company-based or multi-stakeholder based grievance mechanisms, as well as regional and 
international bodies. The OHCHR Accountability and Remedy project (2018) identifies three types of 
non-state based grievance mechanisms. First, there are company-based grievance mechanisms 
which are established and administered by businesses.12  Second, there are grievance mechanisms 
developed by industry, multi-stakeholder initiatives or other collaborative initiatives including 
grievance mechanisms linked to international certification bodies. Third, there are grievance 
mechanisms developed by international financial institutions, which aim to provide a means by 
which a person (or group of people) whose human rights have been adversely affected by an 
institution-financed project can raise a complaint with the financial institution itself.13  

3.3. Judicial mechanisms 
Different ways have been identified in which businesses can become implicated in human rights 
abuses. A study on Corporate liability for Gross Human Rights Abuses has identified four scenarios in 
particular, which are not exhaustive:  

− cases where the company, its executives and or staff are accused of being directly 
responsible for human rights abuses; 

− cases where companies are providing goods, technology, services or other resources to 
governments or State authorities which are then reported to be used in abusive or repressive 
ways; 

                                                             
9 Vandenhole and Rodriguez, 2016, p. 14 
10 UNGP 2011, p. 28 
11 UNGP 2011, pp. 33-34. 
12 Office of the High Commissioner for Human Rights (2018), p. 10 
13 Office of the High Commissioner for Human Rights (2018), p. 13 
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− cases in which companies are accused of having provided information, assurance, logistical 
support or financial support to other companies which are causing human rights abuses (for 
instance when security services have been enlisted to assist the resolution of a dispute 
surrounding the business activities or when a company provides a certificate of compliance 
with labour rights to a company breaching these labour rights) 

− cases in which the companies have made investments in projects or governments or State 
authorities with poor human rights records or with connections to known abusers accused 
of being complicit in human rights abuses.14 

To this list, we could add another scenario covering the cases where companies are sourcing 
products from suppliers which are committing human rights abuses. 

Increasingly, companies have been brought to court in the EU to account for such type of human 
rights abuses in third countries. Cases normally take either the form of criminal proceedings initiated 
at the instigation of victims and NGOs, or the form of civil proceedings based on the general 
principles of torts.15 Parallel civil and criminal proceedings arising out of the same conduct are also 
possible in many jurisdictions.16 In some civil law jurisdictions such as France, Belgium, or Ukraine, 
victims can join criminal proceedings as parties civiles.17  

Overall, there have been a greater number of legal proceedings brought against companies for 
human rights abuses in third countries based on private law (civil liability) than there have been 
based on criminal law.18 This might be linked to the fact that lower thresholds in terms of applicable 
standards usually apply to civil cases as opposed to criminal ones. Concerning criminal law claims, a 
survey carried out in 16 countries concluded that it was the prevailing practice (in 11 of the countries 
surveyed: Australia, Belgium, Canada, France, India, Japan, the Netherlands, Norway, South Africa, 
the United Kingdom, and the United States) to expand criminal liability so as to apply to legal persons 
as well as natural persons.19 

As far as private law claims are concerned, in the absence of civil regimes specifically designed for 
human rights abuses (with the exception of the United States), claimants have been bringing their 
claims on the basis of general tort law principles under domestic law.20 If these principles vary from 
one domestic system to another, common features can be found and in particular domestic law tests 
for liability in both common law and civil law jurisdictions are based either on the intent of the 
perpetrator or on its negligence.21 Negligence claims often require the claimants to show first, the 
existence of a duty of care owed to them by the defendant company; second, that such duty of care 
was breached by the defendant; and third that the breach of duty caused the claimants a damage.22 
The burden of proof of the elements constitutive of civil liability usually falls on the claimants and 

                                                             
14 J. Zerk, 'Corporate liability for gross human rights abuses ...' op. cit., p. 6. Most cases covered in this study (see next 
chapter) fall into one of the four categories. However, some cases such as the RWE are more difficult to categorize in one 
of the four categories since the causal link and the specific human rights abuse fall less under the category of gross 
human rights abuses.  
15 L. F.H. Enneking, ‘Judicial remedies: The issue of applicable law’ Rights in Business (Routledge, 2017), 38, pp. 40-41. 
16 J. Zerk, 'Corporate liability for gross human rights abuses: Towards a fairer and more effective system of domestic law 
remedies', report prepared for the Office of the UN High Commissioner for Human Rights, available at: 
https://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/StudyDomesticeLawRemedies.pdf (last 
accessed on 26 November 2018), p. 43. 
17 Ibid.,p. 45. 
18 Ibid., p. 9. 
19 Thompson and Ramasastry, p. 13 
20 J. Zerk, 'Corporate liability for gross human rights abuses ...' op. cit., p. 45. 
21 Ibid., p. 43. 
22 Ibid., p. 44. 
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frequently poses a significant hurdle in accessing effective remedies,23 especially due to complex 
corporate structures and the lack of access to information and internal documents preventing 
claimants from substantiating their claims.24 

3.4. Use of judicial mechanisms  
To date, the vast majority of foreign direct liability cases has been brought before US courts on the 
basis of the Alien Tort Statute (ATS).25 The ATS is a federal law of the United States dating back to 
1789 and revived in 1980,26 which grants federal courts jurisdiction over civil claims brought by non-
US claimants in reparation of violations of international law. Over 150 claims were filed before US 
federal courts on the basis of the ATS against multinational companies for alleged human rights and 
environmental abuses.27 However, the exercise of extraterritorial jurisdiction by US courts over 
conduct of multinational companies on the basis of the ATS was dramatically reduced over the past 
few years following some prominent cases. The first case is the Kiobel case concerning the alleged 
involvement of Shell in human rights abuses perpetrated by the Nigerian military regime against 
environmental activists of the Ogoniland region. The case was dismissed by the Second Circuit Court 
in September 2010 on jurisdictional grounds.28 On 17 April 2013, the US Supreme Court affirmed the 
dismissal on the basis of the presumption against extraterritoriality, stating that the ATS did not 
apply to cases involving foreign companies when all the relevant conduct took place outside the 
United States.29 Another case influencing the use of the ATS for corporate-related human rights 
abuses in third countries is the recent Jesner case.30 In this case proceedings were brought to the US 
by approximately 6,000 foreign nationals seeking compensation under the ATS for the deaths and 
injuries that they had suffered as a result of acts of terrorism in the Middle East that, they argued, 
were enabled and facilitated by the defendant, Arab Bank PLC, a Jordanian financial institution with 
a branch in New York. The US Supreme Court dismissed the case on the grounds that foreign 
companies may not be sued under the ATS.31  

As possibilities to bring foreign direct liability cases to the US on the basis of the ATS have gradually 
become scarcer, attention has turned to the role of EU MS in providing a forum for such claims.32 A 
2015 comparative study revealed that approximately 40 foreign direct liability cases were brought 
before European courts between 1990 and 2015, 35 of which were in the following six countries: 
Belgium, France, Germany, the Netherlands, the UK and Switzerland. Out of these 35 cases on which 
the study focused, only three resulted in a final judicial decision finding the defendant company 
liable.33 Out of the 20 civil law proceedings brought against companies, 8 were settled out of court 
(of which 7 were brought in the UK (and 1 of these was only partly settled), and 1 in Germany), 3 were 
dismissed (of which 1 was brought in France and 2 in the UK), 7 were still ongoing (2 in Germany, 4 
in the UK and 1 in the Netherlands), and compensation was actually granted by the court in only 2 
of these cases (1 in France and 1 in the Netherlands though for the latter compensation was only 

                                                             
23 Ibid., p. 44. 
24 Amnesty International, 'Injustice Incorporated: Corporate Abuse and the Human Right to Remedy', 2014. 
25 L. F.H. Enneking, ‘Judicial remedies ...', op. cit., p. 39. 
26 Filártiga v. Peña-Irala, 630 F.2d 876 (2d Cir. 1980). 
27 Enneking, op. cit., p. 40. 
28 Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111, 125 (2d Cir. 2010). 
29 Kiobel v. Royal Dutch Petroleum Co., No. 10-1491 (U.S. Sup. Ct. Apr. 17, 2013). 
30 Jesner v Arab Bank, Plc, No 16-499, 584 U.S. (2018). 
31 Ibid. 
32 J. Kirshner, 'A Call for the EU to Assume Jurisdiction over Extraterritorial Corporate Human Rights Abuses', 13 
Northwestern Journal of International Human Rights, 2015, p. 1. 
33 L. F.H. Enneking, "Judicial remedies ...', op. cit., p. 41. 



Policy Department, Directorate-General for External Policies 
 

14 

partial).34 Out of the 15 criminal proceedings brought against companies, 1 was settled out of court 
(in France), 1 was dismissed (in Belgium), 1 was dropped (in the Netherlands), the investigation was 
ended by the prosecutor in 4 cases (1 in Germany, 1 in France and 2 in Switzerland), 5 were still 
ongoing (in France), the status of the proceedings was unclear for 2 of them (in Germany and in 
France) and only 1 gave rise to a conviction (in the Netherlands).35 Enneking states that many of these 
cases have been dismissed at an early stage of the proceedings, often on the basis of issues of 
jurisdiction or lack of sufficient evidence substantiating the claims.36 

3.5. Barriers to Access to Justice - Legal Remedies 
Three key categories of recurrent obstacles to justice and reparation that victims of business-related 
human rights abuses face when seeking legal remedies have been identified in a study carried out 
by Amnesty International. The study draws on four case studies: the Bhopal gas leak disaster in India, 
the Omai gold mine dam rupture in Guyana, the OK Tedi mine waste dumping in New Guinea, and 
the hazardous waste dumping in Côte d'Ivoire.37 The first category concerns legal challenges and 
includes issues related to the difficulty for claimants to secure legal representation, the complexity 
of corporate structures, the difficulties in establishing parent company liability, and the jurisdictional 
challenges faced by claimants. The second category revolves around the lack of access to 
information that is essential for victims to support their claim. The third category concerns the power 
of influence of multinational companies which can result in States being unwilling or unable to 
develop regulatory and/or legal instruments to hold companies to account. 

Zerk identifies three crucial phases to initiate a case.38 In each phase specific barriers can occur. First, 
there is the phase of getting started which can be inhibited by lack of funding, refusal of standing 
and lack of access to legal counsel. The second phase is surviving motions of dismissal which includes 
forum non conveniens. The third phase constitutes the applicable tests for corporate liability (e.g. of 
the parent company). Obstacles to access to legal remedies extend throughout the court process to 
include procedural issues of time limitations and access to information, as well as legal obstacles 
(such as issues of applicable law), up to the end of the judicial proceedings (with issues surrounding 
access to effective remedies).39 As a result, States are failing to meet their obligation to protect 
human rights and ensure effective access to judicial remedies to victims of businesses operating 
outside their territories. 40 

3.5.1 Legal barriers that can prevent legitimate cases involving business-
related human rights abuse from being addressed  

The UNGPs tackle the issue of access to remedy, and more particularly the obstacles that can prevent 
or complicate such an access. Principle 26, in particular, lists possible barriers that ‘could lead to a 
denial of access to remedy’. These barriers are the following: 

Attribution of legal responsibility among members of a corporate group. Large transnational 
corporate groups are ‘organized as a network of distinct legal entities, with variable degrees of 

                                                             
34 Ibid., p. 42. 
35 Ibid. 
36 Ibid., p. 41. 
37 Amnesty International, ‘Injustice Incorporated’, op. cit. 
38 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., p. 100. 
39 G. Skinner, R. McCorquodale, O. De Schutter, 'The Third Pillar - Access to Judicial Remedies for Human Rights Violations 
by Transnational Business', December 2013 available at: 
https://static1.squarespace.com/static/583f3fca725e25fcd45aa446/t/58657dfa6a4963597fed598b/1483046398204/The-
Third-Pillar-FINAL1.pdf (last accessed on 26 November 2018). 
40 Ibid., p. 13. 

https://static1.squarespace.com/static/583f3fca725e25fcd45aa446/t/58657dfa6a4963597fed598b/1483046398204/The-Third-Pillar-FINAL1.pdf
https://static1.squarespace.com/static/583f3fca725e25fcd45aa446/t/58657dfa6a4963597fed598b/1483046398204/The-Third-Pillar-FINAL1.pdf
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influence exercised by the parent company over its subsidiaries (…), by one business on its business 
partner (…), within joint ventures and consortium, and by other corporate structures’.41 Under the 
company law doctrine of separate legal personality, each separately incorporated legal entity within 
a corporate group is treated as having a separate existence from its owners and managers,42 and is 
governed by the law of its country of incorporation. This entails that the parent company will not 
automatically be held liable for the actions or omissions of its subsidiary merely on the basis that it 
owns shares in the subsidiary (even a wholly owned one).43 The difficulty in holding parent 
companies legally accountable for the human rights harms arising out of the activities of their 
subsidiaries is thought to be one of the main hurdles faced by claimants in cases involving business-
related human rights abuses.44 Lifting the corporate veil, to attribute the acts or omissions of a 
subsidiary to a parent company can be a very challenging process. The obstacle of the corporate veil 
can sometimes be circumvented by establishing the liability of the parent company on the basis of 
its own negligence in the way the subsidiary was managed.45 However, this also requires the 
claimants to gather evidence regarding corporate structure which the claimants often struggle to 
get access to in practice.46 These challenges applies to an even greater extent in relation to suppliers 
and other business relationships of the company.  

Denial of justice in the host State and difficulties in accessing home State courts. Issues relating to 
effective access to justice often arise when victims of corporate human rights abuses bring 
proceedings in their own country as host States are frequently unwilling or unable to hold 
companies accountable for their human rights impacts for fear of losing foreign direct investment. 
Hurdles to accessing legal remedies are particularly acute when the host State is a developing 
country and faces one or several of the following challenges: underdeveloped justice system, lack of 
respect for the rule of law, weak enforcement mechanisms, lack of judicial independence, issues of 
corruption among state officials, or lack of measures to ensure protection of victims and human 
rights defenders from intimidation and threats or reprisals.47 In this context, claimants often seek 
justice before the home State courts. However, establishing jurisdiction in the company’s home State 
can prove difficult for the claimants who are faced with recurrent jurisdiction hurdles.48 Examples of 
these include the doctrine of forum non conveniens, which can ‘prevent a case from moving forward 
in jurisdiction in which it is filed on the basis that another jurisdiction is the more appropriate venue 
for the case due to the location of the parties, witnesses, evidence, and given that the local court is 
more familiar with the local law, which is often the law applied in the case’.49 Although the European 
Court of Justice (ECJ) has ruled out the applicability of the doctrine of forum non conveniens in claims 
against EU domiciled defendants brought before EU MS courts,50 it is, however, applicable in many 

                                                             
41 Skinner, McCorquodale and De Schutter, ‘The Third Pillar’, op. cit., p. 56. 
42  UN High Commissioner for Human Rights, 'Improving accountability and access to remedy for victims of business-
related human rights abuse' op. cit., p. 9. 
43 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., pp. 65-67. See also Vandenhole and Lizarazo Rodriguez, 
‘UNGP on Business and Human Rights…’, op. cit., p. 45. 
44 Amnesty International,  ‘Injustice Incorporated’, op. cit. 
45 UN High Commissioner for Human Rights, 'Improving accountability and access to remedy for victims of business-
related human rights abuse' /HRC/32/19, 10 May 2016, p. 9. 
46 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., pp. 65-67. See also below about the difficulties 
accessing the information necessary to prove a claim, as well as Vandenhole and Lizarazo Rodriguez, ‘UNGP on Business 
and Human Rights…’, op. cit., pp. 90-91, and Amnesty International, ‘Injustice Incorporated’, op. cit., pp. 122-127. 
47 C. Bright, ‘L’accès à la justice civile en cas de violations des droits de l’homme par des entreprises multinationales', op. 
cit., p. 31. 
48 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., p. 45. 
49 Skinner, McCorquodale and De Schutter, ‘The Third Pillar’, op. cit., p. 6. See also Vandenhole and Lizarazo Rodriguez, 
‘UNGP on Business and Human Rights…’, op. cit., p. 94. 
50 Owusu v Jackson and Others, C-281/02 [2005] ECR I-1383 
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common law countries such as Canada, the USA and Australia and might well be reintroduced in the 
UK in cases involving UK domiciled defendants following Brexit. Other jurisdictional hurdles include 
the difficulties in establishing the jurisdiction of the home State courts over both the parent 
company and its foreign subsidiaries, subcontractors or suppliers. In addition, claimants such as 
associations and NGOs can also encounter standing issues.51 Finally, in criminal law cases, 
prosecutors have discretion on whether or not to pursue a legal action, which also creates 
challenges.52 

Exclusion of specific social groups. Although human rights are theoretically universal, particularly 
vulnerable groups such as indigenous people do not, in practice, enjoy the same level of legal 
protection of their human rights as most people.53 For example, with regard to indigenous people, 
‘the lack of control and accountability mechanisms constitutes a major impediment to effective and 
adequate remedy’ in case of human rights abuses by corporate entities.54 Migrants form another 
particularly affected part of the population due to their particular vulnerability which means that 
they may be ‘unable to effectively enjoy their human rights, are at increased risk of violations and 
abuse’, and are often unable to access judicial remedy.55 In particular, they may face marginalization, 
exclusion, or discrimination when seeking judicial remedy.  

3.5.2 Practical and procedural barriers to accessing judicial remedy 
Costs of bringing a claim. Seeking remedy in Europe can prove very costly for the claimants as a 
result of the cost of legal and technical experts, translators when required, the costs associated with 
gathering evidence in a foreign State to support a claim, and the fact that cases can take over a 
decade in court.56 Claimants often face difficulties in securing the necessary financial resources to be 
able to pursue their claim as legal aid is not usually available to alleged victims of human rights 
abuses occurring outside the EU.57 In addition, many European States require the losing party to pay 
the costs of the other party, including the lawyers’ fees, which can have a dissuasive effect when the 
prospects of success are low.58 

Difficulties in securing legal representation. The aforementioned limited availability of legal aid can 
have consequences on the possibility to secure legal representation. In addition, claimants can face 
a lack of access to suitably qualified and experienced legal counsel, as few lawyers and law firms are 
willing to represent them since ‘the litigation is so complex, and the outcomes so uncertain, and the 
prospect of securing sufficient legal aid to cover costs so unlikely’.59 However, this barrier is beyond 
the scope of this study as the cases selected already reached the Court stage, meaning that the 
victims were able to secure legal representation. 

Inadequate options for aggregating claim. Class or collective actions can be an effective way for a 
large number of victims to access remedy, especially because they ‘have the potential to reduce legal 
fees and risks for claimants’.60 However, most European States have not adopted class action 
                                                             
51 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., pp. 75-77. 
52 Ibid., p. 75. 
53 Office of the High Commissioner, ‘Indigenous Peoples and the United Nations Human Rights System’, Fact Sheet No. 9, 
2013. 
54 European Parliament, Report on violation of the rights of indigenous peoples in the world, including land grabbing, 29 
May 2018, 2017/2206(INI). 
55 Office of the High Commissioner and Global Migration Group, ‘Principles and Guidelines, supported by practical 
guidance, on the human rights protection of migrants in vulnerable situations’, 2017. 
56 Skinner, McCorquodale and De Schutter, ‘The Third Pillar’, op. cit., p. 9. 
57 Ibid. 
58 Ibid., p. 10. See also Enneking, ‘Judicial remedies’, op. cit., p. 68. 
59 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., pp. 81-82. 
60 Ibid., p. 82. 
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mechanisms,61 although some analogous mechanisms have been created. In addition, even where 
class actions are possible (e.g. in the United Kingdom), ‘considerable negotiation is required between 
each party’s lawyers for the process to be effective, and it remains at the discretion of the court to 
allow it’.62 

State prosecutors lack adequate resources and expertise to investigate. Public prosecution often 
lacks resources, know-how, or even time to deal with complex transnational cases involving 
corporate human rights abuses. Some countries have created specialised units to remedy this 
potential barrier, but in many cases, prosecutors might prefer spending time and resources on 
fighting national crimes because of ‘the extra efforts required to get access to victims, to evidence, 
the unfamiliarity of the judges with the issues at hand, and the costs of undertaking international 
prosecutions' in transnational civil litigation cases.63 

Corruption and political interference. In many host States, courts can face interference or pressure 
by political or private actors,64 and claimants, witnesses and human rights defenders may encounter 
fear of reprisals and intimidation.65 In some cases (not limited to host States), intimidation can 
reportedly take the form of retaliatory litigation, when victims or NGOs face claims by businesses in 
response to their claims.66 

Difficulties accessing the information necessary to prove a claim. Victims may have difficulties in 
gaining access to the information required to substantiate their claim.67 In most EU MS, this  
constitute a particular important barrier as there is no discovery or disclosure rule obliging the 
defendant to divulge information in its possession.68 This, in turns, contributes to the difficulties in 
lifting or circumventing  the corporate veil, since claimants may face issues when trying to establish 
the liability of the parent company in relation to the human rights abuses arising out of its 
subsidiaries activities (see above). 

Different barriers to access to justice can play out in different ways in the various EU MS. 

  

                                                             
61 Skinner, McCorquodale and De Schutter, ‘The Third Pillar’, op. cit., p. 10. See also Zerk, ‘Corporate liability for gross 
human rights abuses’, op. cit., p. 82. See also Enneking, ‘Judicial remedies’, op. cit., p. 68. 
62 Skinner, McCorquodale and De Schutter, ‘The Third Pillar’, op. cit., p. 11. 
63 Thompson and Ramasastry, op. cit., p. 18. See also Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., p. 84. 
64 Vandenhole and Lizarazo Rodriguez, ‘UNGP on Business and Human Rights…’, op. cit., p. 73. 
65 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., pp. 83-84. 
66 Skinner, McCorquodale and De Schutter, ‘The Third Pillar’, op. cit., p. 46. 
67 Zerk, ‘Corporate liability for gross human rights abuses’, op. cit., p. 84. 
68 Skinner, McCorquodale and De Schutter, ‘The Third Pillar’, op. cit., p. 43. 
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4. Case Mapping 
4.1. Mapping of relevant cases of alleged human rights abuses 

of EU-based companies in third countries 
In this chapter we present an overview of the relevant cases following a mapping exercise of all 
relevant cases in the EU following the methodology outlined in chapter 2.  

In total we were able to identify 35 cases. Some companies like Trafigura, Shell and KiK are brought 
to court in several EU MS. Table 1 summarizes the main characteristics of the identified cases. Table 
1 identifies for each case: the EU MS in which a case was filed, the year, the company against which 
the case was filed, the economic sector of the company, the nature of the alleged human rights 
abuse, the country where the alleged abuse took place, the current status of the case and the 
outcome for finalized cases. 

The table reveals that most cases concern very large multinational enterprises which are listed in the 
Fortune top 500 non-US companies. These cases are concentrated in only a few EU MS: France (10), 
Germany (4), Italy (2), Netherlands (3), Sweden (1) and United Kingdom (10). This concentration 
might be explained from the fact that many multinational enterprises (MNEs) have their headquarter 
in one of these MS. An analysis of the recent Fortune top 500 non-US companies shows that the large 
companies are only concentrated in a few EU MS. These are Germany, France, Italy, the Netherlands, 
Spain and the United Kingdom. Besides these EU MS the following EU MS have one or two companies 
from the top 500 list: Luxembourg (1 company), Sweden (1 company), Denmark (1 company), Ireland 
(2 companies) and Finland (1 company).69 In addition, the number of businesses that have operations 
or controlled suppliers in third countries is smaller in some EU MS than in others. The combination 
of the fact that mostly very large MNEs are targeted by legal proceedings for corporate human rights 
abuses on the one hand and that these MNEs are concentrated in only a few EU MS results in the 
uneven distribution of cases across EU MS.  

So, it is noteworthy that in many EU MS no judicial activity takes place vis-à-vis MNEs for human 
rights abuses in third countries. Other explanations might be that in those countries civil society 
organisations are focusing less on legal actions, or focus on other domestic environmental, labour 
and human rights issues perceived as more pressing; that these EU MS do not offer any judicial 
grounds to file a complaint; that legal aid is not available for the claimants; that there is a lack of law 
firms ready to represent them on a pro bono or no win no fees basis; or that there is a lack of NGOs 
ready to support them. We further explore the distribution across EU MS in the next section. 

Over time there is little evolution in the number of cases with the exception of 2015 when most cases 
were filed. For the rest the spread out over time is balanced and the distribution over time is as 
follows: 2006 (2), 2007 (3), 2009 (1), 2010 (3), 2011 (2), 2012 (2), 2013 (4), 2014 (3), 2015 (8), 2016 (2), 
2017 (1) and 2018 (4). 

In terms of targeted economic sectors, one can observe that companies from different economic 
sectors such as consumer goods, oil, textile, banks, construction, natural resource extraction and 
others are targeted. There is a slight overrepresentation of companies in natural resources extraction 
(mining, forestry and petroleum). The companies targeted are large MNEs active in multiple 
countries with brand recognition.  

                                                             
69 Fortune top 500 companies: http://fortune.com/global500/list/filtered?non-us-cos-y-n=true (last accessed 10 January 
2019). 
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Concerning the nature of the alleged human rights abuses one can also observe significant variation. 
Cases involve allegations of gross human rights abuses such as murder and complicity to murder, 
war crimes and crimes against humanity but also issues related to health, environmental justice and 
several labour rights related issues (workers safety and forced labour).70 Table 1 provides for each 
case some further information on the nature of the abuses which triggered the case.  

With regard to the countries in which the abuses took place, we can observe that many countries are 
involved. In total, the 35 cases cover abuses in 23 mostly low and middle-income countries, including 
Bangladesh, Cambodia, Chile, China, Colombia (2), Cote d’Ivoire (3), DR Congo, Gabon, Kenya, Liberia 
(2), Libya, Nigeria (4), Palestine (2), Pakistan (2), Peru (2), Rwanda, Sierra Leone, South Africa, Sudan, 
Syria (2), Tanzania, Qatar, Yemen and Zambia. 

Finally, table 1 reports on the current status of the cases as well as the outcome in case of finalized 
cases. For the current status we distinguish between on-going cases, dismissed cases, settled cases 
and finalized cases. For the settled and finalized cases we report on the outcome. Out of the 35 cases 
concerning allegations of human rights abuses in third countries by EU based companies, 12 cases 
were dismissed (2 of which were partially settled), 17 are still ongoing (1 of which was partially 
settled), 4 cases were fully settled out of court with payments of compensation,  and only 2 cases led 
to a successful outcome for the claimants.  

 

 

 

                                                             
70 Some of these abuses are not always direct human rights abuses but can lead to human rights abuses. 
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Table 1: Overview of identified court cases in different EU MS grouped per country 

Year  
(start 
procee
dings) 

Company 

 
 
Sector 

 
 
Claimants 

Court or 
Prosecut
or’s 
Office 

Causing alleged HR Abuses or 
complicity to HR Abuses  

Where Status Verdict (if applicable) 

FRANCE 

2011 Amesys  Surveillance 
Technology 

International 
Federation for 
Human Rights 
(FIDH) and 
Ligue des 
Droits de 
l’Homme 
(NGOs) 

Tribunal de 
grande 
instance de 
Paris 

Amesys was accused of complicity in war 
crimes, crimes against humanity, torture 
and genocide committed by the Gaddafi 
government in Libya by providing 
surveillance equipment which was used to 
intercept private internet communications, 
and to identify dissidents who were then 
arrested and tortured. 

Libya Ongoing 30 May 2017: Amesys declared 
an "assisted witness". 

2014 Auchan Consumer 
goods/retail 

Peuples 
solidaires, 
Sherpa, 
Collectif 
Ethique sur 
l’étiquette 
(NGOs) 

Public 
Prosecutor'
s office, 
Lille 

Auchan was accused of using misleading 
advertisements in relation to the conditions 
in which clothing was manufactured, in 
particular with regard to the working 
conditions at its suppliers in the light of the 
Rana Plaza factory collapse in Bangladesh 
(which appeared to have manufactured 
clothes for the company) 

Banglad
esh 

Ongoing January 2015: case dismissed 
due to lack of evidence. 
June 2015: new complaint 
filed by NGOs on the basis of 
deceptive commercial 
practices 

2017 BNP Paribas  Finance Sherpa, 
Collectif des 
parties civiles 
pour le 
Rwanda, and 
Ibuka (NGOs) 

Tribunal de 
grande 
instance de 
Paris (pôle 
génocides 
et crimes 
de guerre) 

BNP Parisbas was accused of complicity in 
genocide, war crimes and crimes against 
humanity in Rwanda by virtue of allowing a 
financial transaction which would have 
participated to financing the purchase of 80 
tons of weapons by the Rwandan 
government which were used to kill over 
800,000 people (mostly of the Tutsi 
minority) during the Rwandan genocide in 
1994. 

Rwanda Ongoing   
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2007 COMILOG Mining 800 former 
COMILOG 
workers 
(Gabonese 
citizens) 

Conseil des 
Prud'hom
mes de 
Paris, then 
Cour 
d’Appel de 
Paris 

COMILOG was accused of causing labour 
rights abuses through unfair dismissal of 
workers, without due notice or 
compensation (which can have serious 
human rights implications) following a 
railway accident in which a train 
transporting raw materials from the 
COMILOG company collided with a 
passenger train in Congo Brazzaville and in 
which 100 people died. 

Gabon Finished 
(defendan
t ordered 
to pay 
compensa
tion) 

10 September 2015: the Court 
of Appeal ruled that COMILOG 
should compensate the 
claimants. 

2009 Dalhoff, 
Larsen & 
Horneman 
(DLH) 

Forestry Sherpa, 
Greenpeace 
France, Global 
Witness, Les 
Amis de la 
Terre (NGOs), 
and a Liberian 
citizen 

Public 
Prosecutor, 
Court of 
Nantes  

DHL was accused of complicity in human 
rights (HR) abuses during the Liberian civil 
war (2002-2003) by virtue of purchasing 
timber from Liberian companies that 
provided support to  the then Liberian 
Government, despite strong evidence of 
their involvement in corruption, tax 
evasion, environmental degradation and 
UN arms sanctions violations and human 
rights abuses. 

Liberia Dismissed 15 February 2013: the 
Prosecutor dismissed the case 
and required ‘no further 
action’. 

2018 Lafarge Cement ECCHR and 
Sherpa (NGOs), 
and 11 former 
Syrian 
employees 

 Parquet de 
Paris 

Lafarge was accused of deliberate 
endangerment of people's lives, working 
conditions incompatible with human 
dignity, exploitative and forced labour as 
well as complicity in war crimes and crimes 
against humanity by virtue of financing of 
terrorist enterprise (ISIS) in order to 
maintain the running of their Jalabiya plant 
between 2012 and 2014. 

Syria Ongoing  28 June 2018: the company 
was indicted on charges of 
complicity in crimes against 
humanity, financing of a 
terrorist enterprise, and 
endangerment of people's 
lives. 

2012 Qosmos  Software International 
Federation for 
Human Rights 
/Ligue Droits 
de l’Homme 
(NGOs) 

Parquet de 
Paris 

Qosmos was accused of complicity in 
human rights abuses, by providing 
surveillance equipment to the Bashar Al 
Assad government in Syria which was used 
to identify, arrest and torture dissidents. 
 
 

Syria Ongoing 17 April 2015: Qosmos 
declared an "assisted witness". 
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2018 Samsung  Electronics Sherpa, 
ActionAid 
France, 
Peuples 
solidaires 
(NGOs) 

Tribunal de 
Grande 
Instance of 
Paris 

Samsung was accused of misleading 
business practices regarding the working 
conditions in its Asian factories (following 
reports documenting the exploitation of 
children under sixteen, excessive working 
hours, dangerous working conditions due 
to lack of proper equipment, working 
conditions and accommodation 
incompatible with human dignity and the 
presence of benzene and methanol in 
Korean factories, which present a health 
hazard for employees).  

China 
and 
Korea 

Ongoing 
(partially 
settled) 

On 1 November 2018, 
following a mediation 
procedure, Samsung 
recognised its responsibility in 
exposing South Korean 
factory workers to toxic 
chemicals and agreed to  pay 
compensation for each of the 
affected worker. 

2007 Trafigura  Petroleum FIDH, 20 
Ivorian 
claimants 

Prosecutor'
s office in 
Paris 

Two French executives of Trafigura (Claude 
Dauphin and Jean-Pierre Valentini) were 
accused of dumping harmful substances, 
manslaughter, bribery and violation of the 
special provisions concerning cross-border 
movements of waste in relation to the 
disposal of hazardous waste in Côte 
d'Ivoire, without adequate treatment, 
which affected the health and livelihood of 
the residents. 

Côte 
d'Ivoire 

Dismissed 16 April 2008: the case was 
dismissed on jurisdictional 
grounds, on the basis that the 
proceedings were 'entirely of 
foreign origin'. 

2007 Veolia and 
Alstom  

Transport Association 
France 
Palestine 
Solidarité 
(AFPS) (NGO) 
and the 
Palestinian 
Liberation 
Organisation 
(PLO) 

Tribunal de 
Grande 
Instance of 
Nanterre 

Veolia and Alstom were accused of aiding 
and abetting Israel's occupation and 
commission of war crimes in relation to 
West Jerusalem by virtue of their 
involvement in a consortium which 
contracted with the Israeli Government to 
construct a light rail in Jerusalem. 

Israel/P
alestine 

Dismissed April 2009: Nanterre Tribunal 
asserted jurisdiction over the 
case. Affirmed in Appeal in 
December 2009. 
22 March 2013: Court of 
Appeal ruled that the suit was 
inadmissible as the relevant 
international agreements 
created obligations between 
States, but could not be used 
to hold private companies 
liable. AFPS and PLO ordered 
to pay €30,000 to each 
defendant company to cover 
their legal expenses. 
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2015 Vinci  Construction Sherpa (NGO), 
Comité contre 
l'esclavage 
moderne 
(committee 
against 
modern 
slavery) and 
with six former 
Indian and 
Nepalese 
employees 

Parquet de 
Paris 

Vinci was accused of various human rights 
violations (including forced labour, 
enslavement, reckless endangerment of 
workers' lives and working conditions 
incompatible with human dignity) in 
relation to the migrant workers employed 
on its construction sites for the 2022 
football World Cup in Qatar. 

Qatar Ongoing 31 January 2018: preliminary 
investigation closed on the 
basis of lack of identified 
victims. 
New criminal proceedings 
filed in November 2018 by 
Sherpa, the Comité contre 
l'esclavage moderne and 6 
former Indian and Nepalese 
employees as parties civiles. 

GERMANY 

2013 Danzer Forestry ECCHR and 
Global Witness 
(NGOs) 

Staatsanwa
ltschaft in 
Tübingen 

The German manager of Danzer was 
accused of aiding and abetting, through 
omission, gross human rights abuses 
committed by the security forces against a 
forest community in the DRC (including 
rape, grievous bodily harm and false 
imprisonment).  

DR 
Congo 

Dismissed March 2015: the German 
prosecutor decided not to 
pursue the case on the basis 
that the causal connection 
between the inaction of the 
manager and the damage 
suffered by  the alleged 
victims had not been 
established. In addition, 
proceedings requiring mutual 
judicial assistance with 
‘African states’ were deemed 
very lengthy and costly and 
the public prosecutor 
considered that the case did 
not justify such expense. 

2015 KiK  Textiles Four Pakistani 
citizens 

Landgerich
t 
Dortmund 

KiK was accused of failing to do its share to 
prevent the harm suffered by the victims of 
a fire that burst out in a textile factory 
owned by one of its suppliers in Pakistan 
which caused the death of hundreds of 
workers and left dozens more injured, in 

Pakista
n 

Dismissed 10 January 2019: the German 
court rejected the case on the 
basis that the claims were 
time-barred under Pakistani 
law. 
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breach of its legal obligation to secure a 
healthy and safe working environment 

2010 Lahmeyer  Construction ECCHR (NGO) Staatsanwa
ltschaft in 
Frankfurt 
am Main 

Two managers of the engineering company 
Lahmeyer were accused of knowingly 
flooding more than 30 villages in northern 
Sudan during the construction of a dam 
causing the displacement of over 4700 
families and the destruction of their 
livelihood. 

Sudan Ongoing 20 April 2016: the German 
Prosecutor decided not to 
pursue the case due to lack of 
evidence with regard to the 
intent of the managers. 
The claimants have appealed 
this decision. 

2015  RWE Energy Peruvian 
farmer  

Landgerich
t Essen 

RWE, as one of the world's top emitters of 
greenhouse gases, was accused of 
contributing to climate change and asked 
to contribute its share (proportional to its 
historic CO2 emissions) to the cost of 
protecting the claimant's house and the 
village of Huaraz from the risk of flooding 
due to the melting of two glaciers into a 
lake. 

Peru Ongoing 30 November 2017: the Higher 
Regional Court of Hamm ruled 
that it would proceed to hear 
the case and enter into the 
evidentiary stage. 

ITALY 

2018 ENI s.pa. and  
Nigerian 
subsidiary 
NAOC 

Petroleum Ikebiri 
community 
(Nigerian 
citizens) 

Tribunal of 
Milan 

Eni was accused of environmental pollution 
as a result of an oil spill arising out of its 
activities in the Niger Delta which affected 
the health and livelihood of the local 
community. 

Nigeria Ongoing  

2014 RINA 
Services 
S.p.A.  

Certification Affectees 
Association 
(victims’ 
association) 

Public 
Prosecutor 
in Genova 

RINA was accused of failing to detect safety 
issues (and issuing the SA8000 certificate) at 
the Ali Enterprises factory in Pakistan which 
subsequently caught fire, leading to the 
death of hundreds of workers and the injury 
of dozens more.   

Pakista
n 

 Ongoing   

2018 RWM Italia 
S.p.A.   

Defence ECCHR, 
Mwatana 
Organisation 
for Human 

Public 
prosecutor 
in Rome 

RWM's managers were accused of 
exporting part of the deadly weapons 
which were used in a strike in Yemen in 

Yemen Ongoing   
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Rights, Rete 
Disarmo 
(respectively 
German, 
Yemeni and 
Italian NGOs) 

2016 which killed a family of six. 
 

NETHERLANDS 

2010 Oriental 
Timber 
Company  

Forestry N/A Court of 
Den Bosch 
(retrial 
ordered by 
the 
Supreme 
Court) 

Guus Kouwenhoven, the head of the 
company Oriental Timber Company (and 
Dutch national) was accused of complicity 
in war crimes by virtue of, amongst other 
things, supplying weapons to Charles 
Taylor's government in return for having 
been granted timber concessions in Liberia. 

Liberia Finished 
(convictio
n of the 
defendant
) 

7 June 2006: defendant 
acquitted due to lack of 
evidence. 
21 April 2017: sentenced  by 
the Den Bosch court of Appeal 
in absentia to a 19 year jail 
sentence. 

2010 Riwal / Lima  Equipment Al-Haq 
(Palestinian 
human rights 
NGO) 

 Dutch 
Public 
Prosecutor 

Riwal was accused of complicity in war 
crimes and crimes against humanity by 
virtue of its contribution (through its 
equipment) to the illegal construction of 
the wall between Israel and Palestine. 

Israel/ 
Palestin
e 

Dismissed  14 May 2013: the Dutch Public 
Prosecutor decided not to 
pursue the case on the basis 
that the company's 
contribution was minor. 

2015 Shell  Petroleum Four Nigerian 
citizens 

District 
Court of 
The Hague, 
Court of 
Appeal of 
The Hague 

Shell was accused of environmental 
damage caused by oil spills arising out of 
the activities of its subsidiary in the Niger 
Delta which affected the health and 
livelihood of the communities living in the 
surrounding areas. 

Nigeria Ongoing 30 January 2013: The District 
Court of The Hague dismissed 
the claims from the villagers of 
Goi and Oruma against the 
Nigerian subsidiary on the 
basis that the oil spills resulted 
from acts of sabotage by third 
parties (rather than poor 
maintenance on the part of 
the Nigerian subsidiary). The 
court also rejected the claims 
against the parent company, 
finding that under Nigerian 
law there was no general duty 
of care on parent companies 
to prevent their subsidiaries 
from inflicting damage on 
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others through their business 
operations 
18 December 2015: The Court 
of Appeal of The Hague 
reversed the District Court's 
decision on the basis that it 
could not be ruled out that the 
parent company could be 
liable for damages resulting 
from the conduct of its 
subsidiary. The Court of 
appeal affirmed the 
jurisdiction of the Dutch 
courts to hear the claims 
against both the parent 
company and the foreign 
subsidiary and ordered 
disclosure by the company of 
a number of internal 
documents. 

2006 Trafigura  Petroleum Dutch Public 
Prosecutor 

Amsterda
m District 
Court, 
Court of 
Appeal of 
The Hague, 
Dutch 
Supreme 
Court 
 

Charges were brought against the 
Dutch parent company (TBBV), 
Trafigura's Chairman (Claude Dauphin), 
an employee of Trafigura Limited who 
was in charge of the 'caustic washing' 
aboard the Probo Koala vessel (Naeem 
Ahmed), the Ukrainian captain of the 
Probo Koala (Sergiy Chertov), 
Amsterdam Port Services (APS), its 
director (Evert Uittenbosch), and the 
Municipality of Amsterdam in relation 
to the illegal export of hazardous waste 
from the Netherlands to Côte d'Ivoire. 

Côte 
d'Ivoire 

Settled  21 December 2011: The 
Amsterdam Court of Appeal 
found that APS and its director 
had made an 'excusable error 
of law'. 
23 December 2011: the same 
court considered that the 
municipality of Amsterdam 
was immune to prosecution as 
it was exercising its executive 
function  
16 November 2012: an out-of-
court settlement was reached, 
following which the company 
agreed to pay a €1 million fine, 
plus a further €367 000 as 
compensation for assets 
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acquired through the illegal 
export, the company's 
Chairman was asked to pay a 
€67,000 fine; and the 
employee of Trafigura who 
was in charge of the 'caustic 
washing' aboard the vessel 
was required to pay a €25,000 
fine, in exchange of which all 
the legal proceedings were 
ended. 

SWEDEN 

2013 Boliden 
Mineral  

Mining Arica Victims 
KB 
(representing 
707 Chileans) 

County 
court of 
Skellefteå, 
Court of 
Appeal for 
Övre 
Norrland. 

Boliden was accused of having exported 
industrial waste (smelter sludge) to Chile 
where it was disposed of by a subcontractor 
of the company without being adequately 
processed. 
 

Chile Dismissed 8 March 2018: the county 
court dismissed the claim for 
lack of causation between the 
company's actions and the 
injury suffered by the 
claimants. 

UNITED KINGDOM 

2013 African 
Barrick Gold 
and North 
Mara Gold 
Mine 
Limited 
(NMGML) 

Mining 12 Tanzanian 
citizens 

High Court African Barrick Gold and NMGML were 
accused of failing to prevent the use of 
excessive force by private security forces 
and police forces at the North Mara Mine in 
2008, as a result of which 6 persons were 
killed and others were injured. 

Tanzani
a 

Settled February 2015: an out-of-court 
settlement was reached (the 
terms of the settlements were 
not disclosed as the 
settlement was subject to a 
confidentiality clause). 

2011 Anglo 
American 
SA  

Mining 2,336 South 
African gold 
miners 

High Court Anglo American was accused of failing to 
provide safe working conditions for its 
workers who contracted dust-related lung 
diseases such as silicosis whilst working in 
the gold mines of the company. 

South 
Africa 

Dismissed  
(partially 
settled as 
part of the 
South 
African 
proceedin
gs) 

July 2013: the London High 
Court rejected the claims on 
jurisdictional grounds. 
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2015 BP Petroleum Gilberto Torres 
(Colombian 
citizen)  

London 
High Court 

BP was accused of complicity in the false 
imprisonment and torture of a Colombian 
trade unionist by a paramilitary group 
allegedly hired and paid by the company 

Colomb
ia 

Dismissed September 2016: the UK High 
Court dismissed the case due 
to difficulties in attributing 
legal responsibility. 

2014 BP  Petroleum Group of 73 
Colombian 
farmers 

London 
High Court 

BP was accused of causing environmental 
damage to farmers' land as a result of the 
construction of an oil pipeline by OCENSA 
(a consortium led by BP). 

Colomb
ia 

Dismissed 27 July 2016: the UK High 
Court dismissed the case on 
the grounds that the claimants 
failed to provide sufficient 
evidence to prove that the 
damage was attributable to 
the pipeline works. 

2012 Shell Petroleum 15,000 
Nigerian 
citizens 
 
 

London 
High Court 

Shell was accused of environmental 
damage caused by oil spills arising out of 
the activities of its subsidiary in the Niger 
Delta which affected the health and 
livelihood of the communities living in the 
surrounding areas. 

Nigeria Settled 
 

January 2015: case settled for 
approx. €60 million. 
 
24 May 2018: a UK court ruled 
that the Bodo community 
should retain the right to 
revive the claim for another 
year should the clean-up not 
be completed to an adequate 
standard. 
 

2015 Shell Petroleum 42,500 
Nigerian 
citizens 

London 
High Court, 
Court of 
Appeal, 
Supreme 
Court  

Shell was accused of environmental 
damage caused by oil spills arising out of 
the activities of its subsidiary in the Niger 
Delta which affected the health and 
livelihood of the communities living in the 
surrounding areas. 

Nigeria Ongoing 26 January 2017: The High 
Court considered that the 
claim against the parent 
company had no prospect of 
success and that, as a result, 
the claim against the Nigerian 
subsidiary could not proceed 
in English courts. 
14 February 2018: ruling 
upheld by the Court of Appeal 
on the basis that the claimants 
could not demonstrate a 
properly arguable case that 
the parent company owed 
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them a duty of care, and that, 
therefore, the case against the 
Nigerian subsidiary was 
bound to fail (on jurisdictional 
grounds). 
Claimants announced their 
intention to bring the case to 
the Supreme Court. 
9 July 2018: the Supreme 
Court announced its decision 
to defer consideration of the 
claimants’ application to 
appeal until judgment is given 
in a similar case being 
examined at the Supreme 
Court, namely Vedanta 
Resources PLC and another 
(Appellants) v Lungowe and 
others (Respondents)(see 
below). 

2013 Tate & Lyle 
(T&L) and 
T&L Sugars 
Limited  

Agribusiness 200 
Cambodian 
citizens 

London 
High Court 

British Sugar company T&L was accused of 
complicity in human rights abuses 
including land grabbing, by virtue of 
purchasing sugar from Koh Kong 
Companies, despite being aware of 
allegations that the Cambodian company 
acquired its plantations through illegal 
confiscation of land, forced evictions of the 
residents and other human rights abuses. 

Cambo
dia 

Ongoing 
 

2015 African 
Minerals, 
Tonkolili 
Iron Ore 

Mining 142 citizens of 
Sierra Leone  

London 
High Court 

Iron Ore producer Tonkolili and its former 
parent company (African Minerals, 
previously headquartered in the UK) were 
accused of complicity in human rights 
abuses (including assault, false 
imprisonment, rape and murder) carried 
out by the police forces to quell villagers 

Sierra 
Leone 

Dismissed 
(partially 
settled) 
 

19 December 2018: the 
London High Court dismissed 
the case on the basis that the 
claimants had not succeeded 
in establishing liability of the 
company for the acts of the 
police. 
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protests against the company's mining 
operations. 

2006 Trafigura  Petroleum 30,000 Ivorian 
citizens 

London 
High Court 

Trafigura was accused of having disposed 
of hazardous waste in Côte d'Ivoire without 
adequate treatment, which affected the 
health and livelihood of the residents. 
 

Côte 
d'Ivoire 

Settled On 16 September 2009, the 
parties reached an out-of-
court settlement whereby 
Trafigura agreed to pay 
approximately £30 million, in 
exchange for a waiver of all 
claims against the company. 

2016 Unilever PLC 
and Unilever 
Tea Kenya 
Limited 

Consumer 
goods 

Kenyan 
employees and 
residents of a 
Unilever tea 
plantation  

London 
High Court, 
Court of 
Appeal of 
London 

Unilever (both the UK-domiciled parent 
company and its Kenyan subsidiary) were 
accused of complicity in human rights 
abuses by virtue of failing to protect its tea 
workers from the foreseeable risk of ethnic 
violence. 

Kenya Dismissed 27 February 2017: the UK High 
Court rejected the case on the 
basis that there was no real 
issue to be tried between the 
claimants and the parent 
company and therefore no 
basis to establish jurisdiction 
over the claim against the 
subsidiary. 
4 July 2018: High Court's 
judgement upheld  on the 
grounds that the parent 
company did not owe a duty 
of care to the claimants. 

2015 Vedanta 
Resources 

Mining 1.826 Zambian 
citizens  

High Court, 
Court of 
Appeal, 
Supreme 
Court 

Vedanta was accused of personal injury, 
damage to property, loss of income and loss 
of amenity and enjoyment of land arising 
out of alleged pollution and environmental 
damage caused by the Nchanga copper 
mine owned and operated by one of its 
subsidiaries in Zambia. 

Zambia Ongoing 27 May 2016: the UK High 
Court asserted its jurisdiction 
over the claim 
13 October 2007: the Court of 
Appeal upheld the High 
Court's decision 

2016 Xstrata  Mining Peruvian 
citizens  

London 
High Court 

Xstrata was accused of complicity in police 
violence to quell environmental protests 
(murder, injury, assault and unlawful 
detention) 

Peru Ongoing  19 January 2018: the UK High 
Court dismissed the case on 
procedural grounds (claims 
time-barred) 
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4.2. Mapping of ‘specific instances’ (OECD/NCP) across EU MS 
As observed above one can only identify judicial action in a few EU MS. This uneven distribution of 
action against MNEs can also be observed in the context of the OECD Guidelines on MNEs, a leading 
non-judicial grievance mechanism. The Guidelines were originally adopted by the OECD Ministerial 
Council in 1976 and revised in 1979, 1984, 1991, 2000 and 2011. They are now endorsed and 
implemented in 48 states (all 36 OECD Member States and 12 non-OECD members71). The Guidelines 
are a set of (voluntary) recommendations addressed by participating governments to MNEs 
operating in or from their territory, for conduct relating, inter alia, to labour rights, environmental 
protection, human rights, consumer protection, information disclosure and the fight against 
corruption. In order to implement compliance with the Guidelines all adhering states must establish 
a National Contact Point (NCP) domestically. NCPs inter alia contribute to the resolution of 
complaints resulting from alleged non-compliance with the Guidelines.72 The NCP provides an 
alternative dispute resolution mechanism,73 or non-judicial grievance mechanism.74 Any interested 
party may file a “specific instance” with an NCP when the party has evidence that a MNE is in non-
compliance (domestically or abroad) with the Guidelines.75 Specific instances should be dealt with 
by the NCP of the country in which the non-compliance occurred.76 However, there is also the 
possibility to file specific instances for issues occurring in third countries (countries which have note 
endorsed the Guidelines).77 In this case a specific instance can be submitted to the NCP of the MNE’s 
home state.78 

The use of NCPs can give additional insights on how action against MNEs is distributed across EU MS. 
Table 2 reports on the number of specific instances in EU MS based on the online database of the 
OECD (https://mneguidelines.oecd.org/database/). Between 2001 and 2018, there were 206 specific 
instances in EU MS (compared to 409 specific instances in all 34 countries which endorse the 
Guidelines). Ten EU MS do not have a NCP and hence there are no specific instances filed in those EU 
MS. For the other 18 EU MS table 2 shows that the distribution of specific instances is uneven across 
EU MS and follows the same patterns as the distribution of judicial cases of table 2. Most specific 
instances have been submitted in the United Kingdom, the Netherlands, France and Germany. 
Except for Belgium and Denmark, very few specific instances have been submitted in EU MS 
indicating that overall there is little judicial and non-judicial actions against MNEs. Note also that 
looking at the evolution of specific instances over time in the EU there is no obvious trend towards 
more specific instances. The evolution over time displays that there are some years with more 
specific instances than others but that overall there is no overall increasing trend. The same was 
observed in the case of judicial cases (see above).  

What explains this uneven distribution is unclear. We know from research on the OECD NCPs that 
there are two possible explanations. First, related to the perceived ineffectiveness of the system, 

                                                             
71 These are Argentina, Brazil, Colombia, Costa Rica, Egypt, Jordan, Kazakhstan, Morocco, Peru, Romania, Tunisia and 
Ukraine. 
72 OECD, 2011, p. 68, §1. 
73 B. Linder and A. Steinkeller, ‘The Right to Remedy: Extrajudicial Complaint Mechanisms for Resolving Conflicts of 
Interest between Business Actors and Those Affected by their Operations’, Vienna: Ludwig Boltzmann Institute of Human 
Rights, 2013. 
74 Commentary to principle 25 of the OECD guidelines, UN, 2011. 
75 Ibid., p. 72, section C. 
76 Ibid., p. 82, §23. 
77 Ibid., p. 88, §39. 
78 Ibid., p. 88, §39. See also Marx, Ebert, Hachez and Wouters 2017. 

https://mneguidelines.oecd.org/database/
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some observers note that several civil society organisations79 and academics80 have criticized the 
lack of enforcement capacity of NCPs. The only thing NCPs can do is “name and shame.” Yet OECD 
Watch81 has reported that, in practice, very few NCPs actually name MNEs that have breached the 
Guidelines.82 Hence, one could argue that using NCP is not pursued since there is little promise for 
any result. Second, related to the functioning of NCPs, Maheandiran83 argues that, for some NCPs, it 
is unclear whether they are intended to determine, investigate and sanction breaches by MNEs of 
the Guidelines, or whether they are intended to serve merely as mediation platforms between 
antagonistic parties. Most NCPs interpret their role in the latter fashion, i.e. to provide a forum for 
discussion so as to potentially contribute to the resolution of specific instances. Ochoa84 shows, on 
the basis of five NCP case studies, that NCPs have fundamentally different conceptions of their roles 
and powers in handling complaints. This observation is supported by Davarnejad,85 who notes that 
many NCPs see it as outside their mandates to investigate whether MNEs have breached the 
Guidelines and to sanction them if so. The reasons why we then do observe specific instances in 
some NCPs lies in the fact that some NCPs do examine conduct when a specific instance is issued. 
Ochoa86 finds that some NCPs conduct thorough examinations of possible breaches. The UK and the 
Dutch NCPs, notably, do name MNEs that are in breach and identify their violations.87 

 
  

                                                             
79 OECD Watch, ‘OECD Watch statement on the update of the OECD Guidelines for MNEs. Improved content and scope, 
but procedural shortcomings remain’, 2011. 
80 Ruggie, J. and Nelson T., ‘Human Rights and the OECD Guidelines for Multinational Enterprises: Normative Innovations 
and Implementation Challenges’, in Brown Journal of World Affairs, 12, 1, 2015, pp. 99-127; Maheandiran, B., ‘Calling for 
Clarity: How Uncertainty Undermines the Legitimacy of the Dispute Resolution System Under the OECD Guidelines for 
Multinational Entreprises’ in Harvard Negotiation Law Review, 20, 2015, pp. 205-244; Ochoa Sanchez, J., ‘The Roles and 
Powers of the OECD National Contact Points Regarding Complaints on an Alleged Breach of the OECD Guidelines for 
Multinational Enterprises by a Transnational Corporation’, in Nordic Journal of International Law, 84, 2015, pp. 89-126. 
81 OECD Watch, ‘Calling for Corporate Accountability: A Guide to the 2011 OECD Guidelines for Multinational Enterprises’, 
2013. 
82 See also Davarnejad, L., ‘In the Shadow of Soft Law: “The Handling of Corporate Social Responsibility Disputes Under 
the OECD Guidelines for Multinational Enterprises”’, in Journal of Dispute Resolution, 2, 2011, pp. 351-385 
83 Maheandiran, op. cit. 
84 Ochoa, op. cit. 
85 Davarnejad, op. cit., p. 381. 
86 Ochoa Sanchez, J.C., ‘An Empirical examination of the function of the OECD national contact points to handle 
complaints on an Alleged Breach of the OECD Guidelines for Multinational Enterprises’, pp. 159-169, in, Wouters, J, Rayp, 
G., Beke, L. & A. Marx (eds.), Bulletin of Comparative Labour Relations: Protecting Labour Rights in a Multi-Polar Supply Chain 
and Mobile Global Economy, Kluwer, 2015. 
87 Fick Vendzules, S., ‘The Struggle for Legitimacy in Environmental Standards Systems: the OECD Guidelines for 
Multinational Enterprises’, in Columbia Journal of International Environmental Law and Policy, 21, 2010, p. 480. 
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Table 2: Number of Specific Instances with NCP in EU MS (OECD Guidelines) 

 2001-2018  

NCP 01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 
1
6 

1
7 18 

Tota
l 

Austria 0 0 0 1 0 1 0 1 0 0 0 0 0 2 0 0 0 0 5 

Belgium 1 0 2 5 1 1 0 1 1 1 0 1 1 0 0 1 0 2 18 

Bulgaria                   -- 

Croatia                   -- 

Cyprus                   -- 

Czech Rep. 2 0 1 2 0 0 0 0 0 0 0 0 0 0 0 0 0 0 5 

Denmark 0 1 1 0 0 1 0 0 0 0 1 1 5 4 0 0 1 1 16 

Estonia                   -- 

Finland 0 0 0 0 0 2 0 0 0 0 0 1 0 0 0 1 0 0 4 

France 3 1 4 1 1 0 0 0 0 4 1 1 1 3 1 1 2 1 25 

Germany 0 2 2 1 0 1 2 1 2 1 0 2 4 4 3 2 0 0 27 

Greece                   -- 

Hungary 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 

Ireland 0 0 0 0 0 0 0 1 0 0 1 0 0 0 0 0 0 0 2 

Italy 0 0 0 0 1 0 3 0 0 0 2 0 0 0 1 2 1 0 10 

Latvia 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 1 

Lithuania                   -- 

Luxembourg 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 0 1 

Malta                   -- 

Netherlands 4 2 3 3 1 3 0 1 0 0 3 3 0 1 2 2 2 0 30 

Poland 0 0 0 0 0 1 0 0 0 0 0 0 0 2 0 0 1 0 4 

Portugal 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 

Romania                   -- 

Slovakia                   -- 

Slovenia                   -- 

Spain 0 0 0 2 0 0 0 0 0 0 0 2 1 0 0 0 0 1 6 

Sweden 0 0 1 0 0 1 0 0 0 1 0 1 2 0 0 0 0 0 6 

UK 0 1 5 0 5 4 0 2 2 3 2 5 9 4 0 2 0 0 44 

Total 10 7 19 17 9 15 5 7 5 10 11 17 23 20 7 12 7 5 206 

Source: Own calculations based on OECD database - https://mneguidelines.oecd.org/database/   – access 
31/10/2018 
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5. Case studies 
In this chapter we provide an in-depth analysis of 12 cases. All cases were written according to an 
identical template which focused on (1) the legal background of the country (civil/criminal 
procedure possible against companies, and recent legal developments), (2) the history of the case 
(company and sector involved, nature of the human rights abuse), (3) discussions of the case and 
procedural history (who filed the complaint, against whom, before which court, arguments 
presented and description of the different steps of the procedure), (4) outcome of the case and (5) 
identification of the opportunities and legal and practical barriers for accessing justice and legal 
remedies (in reference to the ones identified in the UNGPs). The cases are grouped per country.  

5.1. EU Legal Background  
5.1.1. Jurisdiction 
In European private international law, Regulation (EU) No 1215/2012 of the European Parliament and 
of the Council of 12 December 2012 (Brussels I Recast) provides a set of harmonized rules on 
jurisdiction applicable to civil liability claims filed in EU MS against EU domiciled defendants. Under 
the general rule laid down in Article 4 of the Regulation, EU domiciled defendants are to be sued in 
the courts of their country of domicile. When the defendant is a company, the domicile is defined by 
Article 63 of the Regulation as the place where it has its statutory seat, central administration or 
principal place of business. On 1 March 2015, the European Court of Justice (ECJ) ruled out the 
possibility for EU MS courts to decline to exercise the jurisdiction conferred on them by the rules of 
the Brussels I Regulation on the basis that another forum would be more appropriate to hear the 
claim (forum non conveniens doctrine).88 

In recent years, the Brussels I Recast Regulation has increasingly been relied on by claimants bringing 
civil proceedings in Europe for business-related human rights abuses that occurred in third 
countries. However, the scope of application of the Regulation is limited to EU domiciled defendants, 
which means that the jurisdictional rules laid down in the Regulation do not extend to claims against 
third State defendants, except for some limited exceptions concerning claims brought by consumers 
and employees or to claims falling under exclusive jurisdiction. As a result, residual jurisdiction over 
non-EU entities, such as the foreign subsidiary or suppliers of EU-domiciled companies, will be 
determined by domestic private international law rules of the forum. 

5.1.2.  Applicable Law 
The issue of applicable law is governed, in European private international law, by Regulation 
864/2007 (Rome II).89 Article 4 of the Rome II Regulation lays down a general rule according to which 
the applicable law for torts is the law of the country in which the damage occurs (lex loci damni). 

Article 4 also includes some exceptions according to which ‘where the person claimed to be liable 
and the person sustaining the damage both have their habitual residence in the same country at the 
time when the damage occurs, the law of that country shall apply’,90 and ‘where it is clear from all 
the circumstances of the case that the tort/delict is manifestly more closely connected with a country 

                                                             
88 Owusu v Jackson and Others, C-281/02 [2005] ECR I-1383. 
89 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to 
non-contractual obligations (Rome II). 
90 Article 4(2) states that: 'However, where the person claimed to be liable and the person sustaining damage both have 
their habitual residence in the same country at the time when the damage occurs, the law of that country shall apply'.  
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other than indicated in paragraphs 1 or 2, the law of that other country shall apply’.91 In addition, 
Article 14 of the Rome II Regulation makes it possible for the parties to agree upon the applicable 
law after the dispute has arisen. 

With regard to civil claims for environmental damage, Article 7 of the Rome II Regulation provides 
claimants with a choice between the law of the place where the damage occurred (lex loci damni) 
and the law of the place where the event giving rise to the damage occurred (lex loci delicti commissi). 

The Rome II Regulation also contains two mechanisms of exception under which the forum can 
substitute the law normally applicable to the dispute for its own law or relevant provisions thereof. 
The first one concerns the overriding mandatory provisions of the forum which, by virtue of Article 
16, should be applicable irrespective of the law otherwise applicable. The ECJ defined overriding 
mandatory as national provisions with which compliance 'has been deemed to be so crucial for the 
protection of the political, social or economic order in the EU MS concerned as to require compliance 
therewith by all persons present on the national territory of that EU MS and all legal relationships 
within that State’.92 Moreover, under the public policy exception, the forum can preclude the 
application of a foreign law that would be manifestly inconsistent with its public policy by virtue of 
Article 26 of the Regulation. 

 Finally, Article 17 of the Rome II Regulation provides that ‘in assessing the conduct of the person 
claimed to be liable, account shall be taken, as a matter of fact and in so far as is appropriate, of the 
rules of safety and conduct which were in force at the place and time of the event giving rise to the 
liability’.  

5.2. Member States Legal background 
5.2.1.  France 
Article 121-2 of the French criminal code provides that legal persons such as companies can be held 
criminally liable for the offences committed on their behalf by their organs or representatives. In 
addition, by virtue of article 113-6 of the French criminal code, French courts can assert jurisdiction 
over crimes committed abroad by French nationals (whether legal or natural persons). 

Civil liability claims are governed by Articles 1240 and 1241 of the French Civil Code. Article 1240 
provides that: ‘Any act of man that causes damage to another, shall oblige the person by whose fault 
it occurred to repair it.’ In addition, Article 1241 states that: ‘One shall be liable not only by reason of 
one's own acts, but also by reason of one's imprudence or negligence’. Under these articles, three 
elements are necessary before civil liability can be imposed on either legal or natural persons: a fault 
(which could be either the commission or omission of an act), a damage and a causal link between 
the two. 

On 21 February 2017, France adopted the law on the Duty of Vigilance which places a legal duty on 
large companies to carry out human rights due diligence through a threefold obligation to put in 
place, disclose and effectively implement a vigilance plan (plan de vigilance) detailing the ‘reasonable 
vigilance measures to identify risks and prevent serious violations of human rights and fundamental 
freedoms, health and safety and the environment resulting from the own activities of the company 
or the companies under their control, or from the activities of their subcontractors and suppliers with 

                                                             
91 Article 4(3) of the Rome II Regulation. 
92 ECJ Cases C-369/96 and C-376/96, 23 November 1999, [1999] ECR I-8453 (Arblade). 
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whom they have an established business relationship’.93 The legislation emerged as a result of the 
collaboration between civil society organisations, trade unions, academics, lawyers and Members of 
Parliament and is the result of a compromise following a nearly four years long legislative struggle 
involving much back-and-forth between the National Assembly and the Senate.94 Its main originality 
lies in the fact that it implements the UNGPs by imposing a legal duty on the parent company to 
carry out human rights due diligence in relation to its own activities but also in relation to the 
activities of its subsidiaries and the companies that it controls directly or indirectly, as well as the 
activities of subcontractors and suppliers with whom the company maintains an established 
business relationship.95 In addition, the legislation provides that a company may incur civil liability 
in the event in which failure to fulfill its obligations of vigilance results in a damage. The possibility 
of introducing legal actions on this basis only became available in 2019.96 

France adopted its first National Action Plan for Human Rights and Businesses on 26 April 2017.97 

5.2.2.  Germany 
Article 25 of the German Constitution provides that general rules of international law constitute an 
integral part of federal law.98 As a result, ‘human rights that have passed into customary international 
law accrue directly to natural persons and legal entities under the jurisdiction of the Federal 
Republic’.99 

Under German criminal law, companies cannot be prosecuted for crimes in application of the maxim 
societas delinquere non potest.100 However, the company principals may be held criminally liable by 
virtue of their omission to prevent a corporate-related crime (Geschäftsherrenhaftung). This 
principle is based on Article 13 of the German Criminal Code, which states that ‘whosoever fails to 
avert a result which is an element of a criminal provision shall be liable under this law if he is 
responsible under law to ensure that the result does not occur, and if the omission is equivalent to 
the realisation of the statutory elements of the offense through a positive act.101  

Under the German Civil Code (Bürgerliches Gesetzbuch), companies may be civilly liable for 
damages caused to third parties by illegal acts of their organs or representatives in the execution of 
their functions.102 German rules of tort attribution are complex, but the main rule is that ‘whoever 
illegally causes injury to another’s (a) life; (b) body; (c) health; (d) freedom; (e) property or (f) another 
                                                             
93 Loi no. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés mères et des entreprises donneuses 
d’ordre, available at: https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000034290626&categorieLien=id 
(last accessed on 19 November 2018). 
94 C. Bright, "Creating a Legislative Level-Playing Field in Business and Human Rights at the European Level: Is the French 
Law on the Duty of Vigilance the Way Forward?" (August 8, 2018). Available at SSRN: https://ssrn.com/abstract=3262787 
(last accessed on 19 November 2018). 
95 T. Beau de Loménie. S. Cossart and P. Morrow, "From Human Rights Due Diligence to Duty of Vigilance: Taking the 
French Example to the EU level", in A. Bonfanti (ed.), Business and Human Rights in Europe (Routledge, 2019), p. 133. 
96 Sherpa, 'Vigilance Plans Reference Guidance', 2019, available at: https://www.asso-sherpa.org/wp-
content/uploads/2019/02/Sherpa_VPRG_EN_WEB-ilovepdf-compressed.pdf. 
97 Plan National d'Action pour la mise en œuvre des Principes Directeurs des Nations Unies relatifs aux Droits de l'Homme 
et aux Entreprises, available at: 
https://www.diplomatie.gouv.fr/IMG/pdf/3__pnadh_fr_version_finale_bandeau_cle0be656.pdf (last accessed on 19 
November 2018). 
98 Grundgesetz, Art. 25. 
99 Oxford Pro Bono Publico, ‘Obstacles to Justice and Redress for Victims of Corporate Human Rights Abuse’, University of 
Oxford, 3 November 2008, 142-143. However, the authors note that customary law is limited and difficult to prove. 
100 Oxford Pro Bono Publico, ‘Obstacles to Justice and Redress…’, 145. However, the German system provides an 
alternative quasi-criminal solution, see Ordnungswidrigkeitengesetz, Art. 30. 
101 Strafgesetzbuch, Art. 13.  
102 Bürgerliches Gesetzbuch, Art. 31 and 89(1). 

https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000034290626&categorieLien=id
https://ssrn.com/abstract=3262787
https://www.asso-sherpa.org/wp-content/uploads/2019/02/Sherpa_VPRG_EN_WEB-ilovepdf-compressed.pdf
https://www.asso-sherpa.org/wp-content/uploads/2019/02/Sherpa_VPRG_EN_WEB-ilovepdf-compressed.pdf
https://www.diplomatie.gouv.fr/IMG/pdf/3__pnadh_fr_version_finale_bandeau_cle0be656.pdf
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‘similar’ right, through intentional or negligent conduct, is liable to compensate the injured party for 
damage caused’.103 Moreover, the law of nuisance contained in Article 1004 of the Civil Code states 
that ‘if the ownership is interfered with by means other than removal or retention of possession, the 
owner may require the disturber to remove the interference’, which can be a relevant provision for 
climate change cases.104 

On 21 December 2016, Germany adopted its National Action Plan for Business and Human Rights.105 

5.2.3.  Italy 
The legal system of Italy is based on civil law. 

On 8 June 2001, Italy adopted the Legislative Decree no. 231/2001 which introduced in the Italian 
legal system the administrative liability of legal persons such as corporations for crimes committed 
by certain natural persons insofar as the relevant conducts are committed in the company's 
interest.106 These persons includes directors, managers or individuals who are subject to the 
direction and supervision of the managers or directors.107 The administrative liability regime 
introduced in the Decree includes criminal offenses such as human rights abuses carried out by 
Italian companies in Italy or abroad. The Decree includes penalties akin to those available in criminal 
proceedings.108 

Civil liability claims are governed by the general provisions set forth in Article 2043 of the Italian Civil 
Code according to which any person who causes damage to another party (whether intentionally or 
through negligence) must compensate the injured party.109 

In December 2016, Italy adopted its first National Action Plan (NAP) on Business and Human Rights 
which was revised in 2018. The NAP identified six priorities relating to the Italian context,110 which 
should be subject to regular review and update by the Business and Human Rights Steering Group. 
These are 1) Promoting Human Rights due diligence processes aimed at identifying, preventing and 
mitigating the potential risks, with particular focus on SMEs; 2) Tackling Caporalato (especially in the 
agricultural and construction sector) and other forms of exploitation, forced labour, child labour, 
slavery, irregular work, with particular focus on migrants and victims of trafficking; 3) Promoting 
fundamental labour rights in the internationalization process of enterprises with particular regard to 
the global productive processes; 4) Strengthening the role of Italy in a Human Rights-based 
international development cooperation; 5) Tackling discrimination and inequality and promoting 
equal opportunities; 6) Promoting environmental protection and sustainability. 

                                                             
103 Bürgerliches Gesetzbuch, Art 823(1). 
104 See RWE case below. 
105 National Action Plan. Implementation of the UN Guiding Principles on Business and Human Rights 2016-2020, 
available at: https://www.auswaertiges-amt.de/blob/610714/fb740510e8c2fa83dc507afad0b2d7ad/nap-wirtschaft-
menschenrechte-engl-data.pdf (last accessed 26 November 2018). 
106 Legislative decree no. 231/2001 of 8 June 2001.   
107 A. Giovanelli and R. Cursano, 'Civil Liability in Italy', available at: https://globalcompliancenews.com/white-collar-
crime/corporate-liability-in-italy/ (last accessed on 11 January 2019).  
108 HRC, "Italian Legislative Decree N. 231/2001 on Administrative Liability of Legal Persons and B&HR Violations: A Brief 
Overview', July 2017, available at: https://docs.wixstatic.com/ugd/6c779a_ae42b0a57aad4620ba65b9708836f3ef.pdf (last 
accessed on 29 November 2018). 
109 Monza Legal, 'Italian Tort Law', available at: https://www.monzalegal.com/senza-categoria/italian-tort-law/ (last 
accessed on 11 January 2019). 
110 'Imprese e Diritti Umani: Il Caso Italia - Analisi del Quadro Normativo e delle Politiche di Salvaguardia', available at: 
https://pcnitalia.mise.gov.it/attachments/article/2035843/Imprese_e_diritti_umani_Il_caso_Italia_FINALE.pdf (last 
accessed on 11 January 2019).  

https://www.auswaertiges-amt.de/blob/610714/fb740510e8c2fa83dc507afad0b2d7ad/nap-wirtschaft-menschenrechte-engl-data.pdf
https://www.auswaertiges-amt.de/blob/610714/fb740510e8c2fa83dc507afad0b2d7ad/nap-wirtschaft-menschenrechte-engl-data.pdf
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https://www.monzalegal.com/senza-categoria/italian-tort-law/
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5.2.4. Netherlands 
Under Dutch criminal law, both natural and legal persons can be criminally liable for criminal 
offenses.111 On the basis of Article 51 of the Dutch Criminal Code, it is possible to prosecute a 
company for international crimes,112 however, the question of whether or not to prosecute a person 
is left to the discretion of the public prosecutor.113 

The case-law of the Dutch Supreme Court has established that the basis for criminal liability of a legal 
person such as a company is whether there is an illegal act or omission that an be reasonably 
imputed to the company in question.114 This is the case if one or more of the following circumstances 
are present: the ‘omission or act was committed by a person employed by the legal person, whether 
in an employment relationship or on any other basis; the behavior corresponds to the legal person’s 
normal course of business or performance of duties; the behavior served the legal person in its 
business or performance of duties; the behavior was at the disposal of the legal person and it 
accepted or tended to accept such or similar behavior, including the failure to take reasonable care 
to prevent the behavior from occurring’.115 

Civil liability claims are governed by the general provisions set forth in Articles 6:162 of the Dutch 
Civil Code which provides that a person who commits a tort towards another shall compensate the 
damage that the other party has suffered as a result. The burden of proof is on the claimant,116 who 
may request the corporate defendant to provide relevant documents if they can show that they have 
a legitimate interest to do so.117 

On 7 February 2017, the Dutch Child Labour Due Diligence Bill was adopted by the lower chamber 
of the Dutch Parliament though it is still pending approval from the Senate. If adopted, it would 
require companies providing goods and services to the Dutch market, two or more times a year, to 
submit a statement to the Dutch regulatory authorities describing the steps taken to investigate 
whether there is a ‘reasonable suspicion’ that child labour occurs in their operations or in their supply 
chain; should there be reasonable suspicion, they are to put in place an action plan to address their 
findings in line with international guidelines (UNGPs or OECD Guidelines). Companies failing to 
submit a statement could be fined up to EUR 4,100. In addition, if concrete evidence can be found 
that goods or services have been produced with child labour, a third party complaint could be filed 
with the Dutch regulatory authorities that will assess whether the company has conducted sufficient 
due diligence.   

The Netherlands launched its first National Action Plan for Human Rights and Business in 2007, which 
was revised in 2011 and in 2016. 

 

                                                             
111 V. Van den Berg, ‘Corporate Liability in the Netherlands’, Global Compliance News, available at: 
https://globalcompliancenews.com/white-collar-crime/corporate-liability-in-the-netherlands/ (last accessed 28 
November 2018).  
112 Wetboek van Strafrecht, Art. 51. 
113 Skinner et al., 'Third Pillar ...', op. cit., p. 33. 
114 B.F. Keulen and E. Gritter, 'Corporate Criminal Liability in the Netherlands',  14(3) Electronic Journal of Comparative Law, 
2010, at 5. 
115 Van den Berg, ‘Corporate Liability’, op. cit. 
116 Wetboek van Burgerlijke Rechtsvordering, Art. 150.  
117 Wetboek van Burgerlijke Rechtsvordering, Art. 843a.  
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5.2.5. Sweden 
The legal system of Sweden, much like the other Scandinavian countries, has been influenced by 
both Anglo-Saxon common law and continental Europe’s civil law. As to the sources of law in 
Sweden, they are, in order of importance: 1) statutory acts and legislation, 2) (higher) court praxis, 3) 
preparatory works and 4) scholarly doctrine. In particular, the considerable reliance on preparatory 
works as a method of interpreting statutes (teleological interpretation) is rather unique for Sweden. 
Along this line, the role of the Swedish judiciary in shaping social change has historically been 
limited; instead the main aim has been to apply statutes in line with the legislator’s (political) 
intentions, even when in arguable conflict with constitutional provisions. With the Europeanisation 
of Swedish law (through Sweden’s EU membership and incorporation of ECHR into Swedish law) a 
shift towards a wider role of the Swedish courts has taken place, including in prevention, reparation, 
control and judicial law-making.118  

Civil liability claims are governed by the Swedish Tort Liability Act (Skadeståndslagen 1972:207). The 
Act serves as a framework law with generally formulated provisions, which in turn have been 
substantively developed through case-law. The general so-called culpa-rule (culparegeln) in Chapter 
2, §1 states that: ‘He or she who intentionally or negligently causes a personal injury or damage on a 
property must compensate for the damage’.119  

Criminal liability against legal persons in Sweden operates under a system of “corporate fines” 
(företagsbot).120 Issuing a corporate fine however, requires that an offence has been committed by 
an individual ‘in pursuance of an economic activity’; meaning that the offence needs to have a clear 
connection to the particular activity operated by the entrepreneur in question.121 Corporate fines are 
thus considered a complement to individual criminal liability rather than a self-standing penalty.122 
It is not a prerequisite per se that an individual has been convicted. As individual criminal liability 
presupposes intent (mens rea) – unless it is specifically provided that negligence (culpa) is 
sufficient123 – it is however more or less necessary to identify the perpetrator as his or her intent will 
be almost impossible to establish without identification of the person in question.124 However, for 
offences requiring only negligence, so-called ‘anonymous culpa’ is more common.125 In terms of the 
specific offences that are most commonly associated with corporate fines, violations of the 
Environmental Code (Miljöbalken 1998:808)126 are particularly common. Other types of common 
offences underpinning corporate fines are accounting fraud127 and violations for occupational safety 
laws.128 

Sweden launched its National Action Plan for Business and Human Rights in 2015. 

                                                             
118 Rasmus Kløcker Larsen, ’Foreign Direct Liability Claims in Sweden: Learning from Arica Victims KB v Boliden Mineral AB’ 
[2014] 83 Nordic Journal of International law 404, p 413-414; Swedish law journal SvJT 1997 s 426. 
119 Ibid., p. 423.  
120 Penal Code (Brottsbalken 1962:700), Chapter 36 § 7-10.  
121 Penal Code, Chapter 36 § 7 and preparatory work (prop. 1985/86:23 p 28). 
122 Penal Code, Chapter 1 § 3 and 8. 
123 Penal Code, Chapter 1 § 2.  
124 See preparatory work (prop. 1985/86:23 p. 62) and Supreme Court case (NJA 2014 s 139, para 7).  
125 In a Svea Court of Appeal’s case (RH 1992:73) for example, a prohibited environmental toxin was found in waste oil 
which a company reused in its operations. The company was fined without it having been established who had been 
responsible for the negligent conduct. 
126 Environmental Code, Chapter 29.   
127 Penal Code, Chapter 11 § 5.  
128 Penal Code, Chapter 3 § 10. 
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5.2.6. United Kingdom 
English law is a common law system, and as such, is largely based on precedent. 

With regard to civil liability claims, English case-law has established that parent companies may, in 
certain circumstances, owe a duty of care to those affected by the operations of a subsidiary.129 In 
the case of Caparo Industries plc v Dickman, the court set forth a threefold test in order to determine 
whether a duty of care may arise in a particular case which relies on (a) the foreseeability of the harm, 
(b) the proximity of the relationship between the parties and (c) whether it would be fair, just and 
reasonable for such duty of care to be imposed.130  

The circumstances in which a parent company may owe a duty of care to its subsidiary’s employees 
may arise in particular where the parent company (a) has taken direct responsibility for devising a 
material policy (for instance with regard to health and safety) the adequacy of which is the subject 
of the claim or (b) controls the operations which give rise to the claim.131 In Chandler v Cape Plc,132 
Arden LJ identified four indicia indicating the existence of a duty of care on a parent company in 
relation to the health and safety of is subsidiary's employees: (1) the businesses of the parent and 
subsidiary are in a relevant respect the same; (2) the parent has, or ought to have, superior 
knowledge of some relevant aspect of health and safety in the particular industry; (3) the subsidiary’s 
system of work is unsafe as the parent company knew, or ought to have known; and (4) the parent 
knew or ought to have foreseen that the subsidiary or its employees would rely on it using that 
superior knowledge for employees’ protection.133 In addition, in the case of Thompson v The Renwick 
Group Plc, Tomlinson LJ added another circumstance in which a parent company may be responsible 
for the health and safety of a subsidiary's employee, which is when the parent company is better 
placed, because of its superior knowledge or expertise, than the subsidiary in respect of the harm; 
and that because of that feature, it is fair to infer that the subsidiary will rely upon the parent 
deploying its superior knowledge in order to avoid the harm.134 English case law has also established 
that a duty of care may be owed, in analogous situations, not only to employees of the subsidiary 
but also to those affected by the operations of the latter.135 

Under English law, companies can be held criminally liable for a wide range of criminal offenses if it 
can be proven that the company committed the act prohibited by the offence (actus reus) and that 
the company (or rather its board of directors, managing director or other superior officers) had the 
required intention when committing such act (mens rea).136 

In 2015, the UK adopted the Modern Slavery Act 2015, which contains the 'transparency in supply 
chains clause' (section 54) requiring large companies carrying out business in the UK, with a turnover 
of at least £36 million, to prepare and publish a slavery and human trafficking statement for each 
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financial year. Such a statement must disclose the steps the company has taken, if any, to ensure that 
slavery and human trafficking are not taking place in any of its supply chains, or in any part of their 
own business.  

The UK was the first country to adopt a National Action Plan for Business and Human Rights on 4 
September 2013, which was updated on 12 May 2016. 

5.3. Case Studies 
5.3.1. Amesys and Nexa 
History of the case 

Amesys in Libya 

The gross human rights abuses committed by Muammar Gaddafi’s regime from 1969 to 2011 were 
well-known. These included ‘the [alleged] systematic use of torture and repression against human 
rights defenders, or indeed anyone expressing dissent’.137 From 2011, during the Arab Spring, 
Internet and social networks were of particular importance as ‘[c]alls for demonstrations were widely 
disseminated via social networks, as was information that enabled the media to cover the uprisings 
and tier brutal repression’.138  

In 2007, Amesys, a French surveillance equipment company, signed a contract with the Libyan 
authorities to deliver ‘interception technologies’.139 More specifically, the company sold a program 
called Eagle, ‘designed to help Law Enforcement Agencies and Intelligence organisation to reduce 
crime levels, to protect from terrorism threats and to identify new incoming security danger’.140 A 
former military officer stated during an interview with the French newspaper Le Figaro: ‘we 
wiretapped the entire country. We did it massively: we intercepted all data passing through the 
Internet – emails, chat, Internet browsing and IP conversations’.141 For this contract, company 
executives were in contact with Adballah Senussi, Gaddafi’s brother-in-law, and chief of the Libyan 
secret services.142 At the time of the contract, he had already been found guilty by the Criminal Court 
of Paris for acts of terrorism, and was the subject of an International Criminal Court international 
arrest warrant for crimes against humanity.143 

In March 2010, France adopted, in line with the EU dual-use regulation,144 a regulation regarding 
dual-use goods, which are products and technologies that can be used for civilian purposes but 
which may also have military applications, and which included the program offered by Amesys. The 
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regulation required the approval of the Dual-Use Goods Department (Service des Biens à Double 
Usage, SBDU) for exports of any such goods.145 

The alleged involvement of Amesys in human rights abuses committed in Libya was first reported 
by two French online newspapers, reflets.info and OWNI, in June 2011.146 The case garnered 
international attention when the Wall Street Journal published an investigation in a former Libyan 
security unit, with evidence of the company’s involvement.147 

Nexa in Egypt 

Following these revelations and an initial complaint against Amesys (see below), the commercial 
director, Stéphane Salies, established two different companies: Nexa Technologies, based in France, 
responsible for software development, and Advanced Middle East Systems (AMESys), responsible for 
distribution.148 Salies also updated the Eagle programme and rebranded it as Cerebro. This new 
software was aimed at interception of communications on a national scale like its predecessor Eagle, 
and was described as ‘a core technology designed to monitor and analyse in real time 
communications on very high data rate networks.… [it] is able to interact with several probes, 
including SMS, GSM calls, billing data, emails, voice over IP conversations, webmail, chat sessions, 
social networks…’.149 

In 2014, the Egyptian government bought Cerebro from Amesys for EUR 10 million.150 This occurred 
in spite of the EU position on exports to Egypt. In particular, in 2013, the EU MS agreed to ‘suspend 
export licenses to Egypt for any equipment which might be used for internal repression’.151 In 
addition, even though the French regulations regarding dual-use technologies had been 
strengthened, the French SBDU did not refuse this deal on the basis that ‘Egypt [was] considered as 
a strategic partner’.152 According to the International Federation for Human Rights (FIDH), this 
equipment was used by the Egyptian government to track, imprison and torture opponents.153 The 
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alleged implication of Nexa in these human rights abuses was reported by the French weekly 
magazine Télérama in July 2017.154 

Discussion of the case 

Amesys in Libya 

On 19 October 2011, FIDH and the French Human Rights League (LDH) filed criminal charges and 
ancillary civil proceedings before the Paris Tribunal de Grande Instance, accusing Amesys of 
complicity in acts of torture in Libya.155 According to these human rights groups, by signing and 
executing a commercial agreement for the provision of surveillance technology to the Libyan regime 
in 2007, Amesys violated Article 221-1 of the French Criminal Code, which states that ‘submitting a 
person to acts of torture or barbarity is punishable by fifteen years of imprisonment’.156 The FIDH 
sustained that the system supplied by Amesys effectively enabled the Gaddafi regime to suppress 
dissidents. They claimed that, given the fact that the regime was well-known for its record of gross 
human rights abuses, Amesys must have known that the Libyan regime would use the technology 
as a means of oppression.157 

According to FIDH, the French judge could assert extraterritorial jurisdiction over the case 
(regardless of the nationality of the perpetrator or the victim and of the fact that the alleged crimes 
were committed outside France)158 on the basis of Article 689 of the French Code of Criminal 
Procedure which provides that a person on the French soil who has committed one of the offenses 
listed in the Convention against Torture of 10 December 1984 can be prosecuted and tried by French 
courts.159 In addition, the FIDH sustained that the fact that Amesys had its headquarters in France at 
the time when the alleged crimes were perpetrated, conferred jurisdiction to the French courts over 
the acts of torture committed outside France even though the main perpetrators were non-French 
nationals.160 

On 26 March 2012, the State Prosecutor found that there was no basis for a criminal investigation on 
the grounds that it ‘would be difficult to consider the sale of equipment as constituting acts of 
complicity in crimes committed with said materials by the buyers.… Even the possibility of a relation 
between the facts and the existence of an offence does not exist, because selling equipment to a 
State would not, as such, constitute an offence’.161 

Following this initial decision, the FIDH submitted additional evidence and, on 23 May 2012, an 
investigating judge decided to open a criminal investigation, explaining that ‘the objective of the 
investigation is precisely to determine if the facts alleged in the complaint are acts of a criminal 
nature, and that there are consequently grounds for opening a criminal investigation’.162 The State 
Prosecutor appealed that decision. However, on 15 January 2013, the Chamber of Criminal 
Investigations of the Court of Appeal (Chambre d’instruction de la Cour d’appel) rejected the 
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Prosecutor’s application and approved the opening of an investigation.163 The investigation is now 
in the hands of the unit of the Paris Tribunal specialized in war crimes, crimes against humanity and 
genocide.164 

In January 2013, five Libyan citizens joined the criminal proceedings as parties civiles. They claimed 
that the surveillance technology system delivered by Amesys enabled the Gaddafi regime to arrest 
and torture them.165 They were heard by the investigating judges in June and July 2013.166  

On 30 May 2017, the company was declared an “assisted witness”.167 This status is specific to French 
law, and is applicable to persons accused in a criminal case without being indicted (but can precede 
a formal indictment). In particular ‘a placement under assisted witness status is ordered when there 
are charges that are less serious than the ones that led to an indictment’.168 In practice, this means 
that the investigation has shown some evidence against the company, but not enough for an 
indictment. The claimant requested a formal indictment of Amesys.169 

Amesys has always contested very strongly the accusations of complicity in acts of torture.170  

In an interview, the claimants’ lawyer explained that the difficulty in proving the subjective element 
of the crime (i.e. the fact that Amesys had the required intent to be found complicit in such crime) 
could play in the favour of Amesys during the course of the criminal proceedings.171 

Nexa in Egypt 

On 9 November 2017, FIDH and LDH requested the Paris Prosecutor to open an investigation for 
complicity in torture and forced disappearances, in relation to the alleged participation of the French 
company Nexa Technologies to the operations of repression led by the El-Sisi regime, by virtue of 
the sale of surveillance equipment.172  

On 22 December 2017, the crimes against humanity division of the Paris Prosecutor’s office opened 
a judicial investigation. The FIDH stated that, in doing so, the Prosecutor ‘acknowledge[d] the gravity 
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of the allegations, giving Egyptian victims the opportunity to become civil parties to the case and 
testify in France’.173 

Barriers 

Access to evidence 

It was reported that the security situation in Libya and Egypt made proceedings in this case 
particularly difficult and costly.174 Evidence, in particular a stash of archived documents from an 
abandoned internet monitoring centre in Tripoli, was retrieved by researchers from Human Rights 
Watch and the Wall Street Journal,175 on the basis of which the case against Amesys could be 
brought. However, of lot of other evidence was destroyed during the conflict.176 The claimants' 
lawyer also reported that criminal investigation is particularly difficult in a non-democratic state.177 

Participation and safety of witnesses 

In the Libyan case, difficulties were reported with regard to the actual ability of the parties civiles to 
fully participate in the criminal proceedings owing to the difficulty in bringing them to France in 
order to testify before the Court.178 The FIDH and LDH reported that they had to identify appropriate 
partners within the local Libyan civil society with whom they could work on the case, which proved 
to be challenging given Libya’s complex political situation.179 Finally, it was reported that many 
victims were ‘not willing or not able to talk about the torture they had suffered’, which resulted in 
only five of them agreeing to be parties civiles in French criminal proceedings, as ‘many of those still 
living in Libya had genuine concerns about revealing their identities in legal documents where their 
names could not be kept confidential’.180 According to the claimants' lawyer, a number of victims 
were afraid to testify, fearing reprisals.181 

Time barriers 

Time, and more specifically the slow pace of proceedings, was a significant legal barrier: victims had 
to wait for six years just to see the investigation through and the accused declared an assisted 
witness, without any formal indictment.  

Language barriers 

The claimant's lawyer explained that language issues also constituted a significant constraint, 'as 
many of the case materials were in English or Arabic and needed to be translated to ensure their 
relevance to the claim’.182  
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5.3.2. Boliden 
History of the case 

Boliden Mineral AB is one of the largest Swedish mining corporations.183 In the 1970s and 1980s, as 
Sweden started to tighten its environmental regulations, mining companies were increasingly 
encouraged to reprocess mining residue and thus minimize the amount of mining material needed 
to be treated as waste. Thus, in order to deal with the growing amount of waste emanating from the 
mining site Rönnskärsverken in Skellefteå (at the time the largest producer of copper, lead, silver and 
gold in the Nordic region), Boliden began exporting its mining waste (smelter sludge) to Chile, 
through the Chilean mining company Promel S.A. (Promel). Aside from operating its own mines, 
Promel was engaged in purchasing residue and waste from the mining industry. Between 1984 and 
1985, Boliden exported 20,000 tons of sludge to its Chilean contractor, Promel, The sludge was 
shipped to Arica in the course of three shipments which took place between August 1984 and July 
1985.184 Although the details of the contract are unknown, it is an undisputed fact that Boliden paid 
Promel 10 million SEK (approx. EUR 1 million) for taking care of the sludge.185 

In spite of Promel's alleged intention to reprocess the sludge and extract the arsenic, the sludge was 
dumped (unprocessed and unprotected)186 at a location called Sitio F, in the areas of Polygano in the 
port city of Arica, which was subsequently used as a playground for children and where social 
housing was constructed.187 

In December 1993, Promel was requested by the local authorities to transfer the sludge to another 
location, but this was not done.188 Three years later the Health Authority of Arica (AHS) investigated 
the possibility of removing the waste. In October 1997, samples of the sludge were sent for analysis 
after the environmental NGO SERPAJ claimed it was toxic. The results showed that the waste 
contained high levels of arsenic, lead, cadmium, mercury, copper and zinc.189 In the spring of 1998, 
Chilean authorities acted by removing the sludge from Sitio F to an area known as Quebrada 
Encantada, located in the desert east of Arica.190 

Boliden claims no knowledge of or involvement in the chain of events.191 The company alleges that 
it was only in the spring of 1998, when media started to report about a wave of serious diseases 
observed in the area (which included cases of cancer, impaired breathing, skin diseases, neurological 
disorders, increased rate of miscarriages and birth defects), that the company became aware of the 
situation in Arica.192  
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Discussion of the Case  

Proceedings in Chile 

In 2000, 374193 residents of Polygono filed civil proceedings against Promel and the AHS in Chile. The 
claimants194 argued, on the one hand, that Promel should restore the contaminated area, and on the 
other, that AHS should compensate the claimants for the material and immaterial damages they had 
suffered due to the toxic waste. The case reached the Chilean Supreme Court,195 which, in 2007 
ordered AHS to pay eight million peso (approx. EUR 10,000) in damages to every one of the 374 
injured parties, and ordered Promel to restore the site.196 However, Promel was declared bankrupt 
prior to the judgment and did not comply with the order.197 

In 2009, the Chilean government acknowledged, through the document Progama Maestro, that 
Arica was heavily contaminated with excessive levels of, inter alia, lead, cadmium and arsenic in and 
around Sitio F. One of the document’s conclusions was that approximately 1,880 houses around Sitio 
F had to be demolished.198 

Proceedings in Sweden 

On 12 September 2013, the association Arica Victims KB, representing 796 Chilean citizens, filed a 
lawsuit with the District Court of Skellefteå (‘DC’ or ‘the Court’) against Boliden, in the first Swedish 
case on foreign direct liability for environmental damage against a corporation.199 Prior attempts to 
reach an out-of-court settlement had been rejected by the defendant, who claimed to be eager to 
have the matter tried in a court of law in order to expunge themselves of the grave accusations.200  

The claimants sustained that Boliden, through its negligent conduct, was liable for that they had 
suffered. In other words, they argued that Boliden owed them a duty of care and that it had breached 
that duty by failing to ensure that the sludge was appropriately processed by its Chilean 
contractor.201  

Chilean substantive law was determined to be applicable in the case. The Court reasoned that the 
harmful events took place in the mid-1980s which predates the European legislations providing for 
uniform choice of law rules.202 Instead the Court determined Chilean law to be applicable based on 
a longstanding assumption in Swedish private international law that claimants can decide the 
applicable law on which to base their claim. According to the Court, in a situation such as the one at 
hand in the present case, the interest of an injured party to be able to rely on the legal system of their 

                                                             
193 There seems to be some uncertainty as to the exact number of both claimants and claimants awarded damages. In the 
present judgment (at p. 33) 374 is stated, whereas other sources state that the claimants awarded damages were 353: see 
https://www.filminstitutet.se/contentassets/da135bb319ce44e19a49db7483a2177c/blybarne4.pdf?fbclid=IwAR0YKT7Vi
AiHOwpl3KNZIGpUiLhlF29HAJgL7KWnydFhH2NicqhV7O8ONOQ). 
194 There is no material difference between the individuals in the Promel case and the once suing Boliden in the present 
case. But none of the them appeared in both cases. According to one of the lawyers representing the individuals against 
Boliden, they main reason why “only” 374 individuals filed a claim against Promel and AHS back in 2000, seem to be lack 
of resources to gather more individuals (Phone call with Advokat Johan Öberg, Tuesday the 20th of November 2018).  
195 Case 3174-2005. 
196 Judgment, p. 33.  
197https://www.filminstitutet.se/contentassets/da135bb319ce44e19a49db7483a2177c/blybarne4.pdf?fbclid=IwAR0YKT7
ViAiHOwpl3KNZIGpUiLhlF29HAJgL7KWnydFhH2NicqhV7O8ONOQ 
198 Ibid., p. 34.  
199 Larsen, ’Foreign Direct Liability’, op. cit., p. 404.  
200 https://www.norran.se/nyheter/boliden-forlikning-ar-inte-aktuellt/ 
201 Larsen, ’Foreign Direct Liability’, op. cit., p. 405. 
202 Judgment, p. 103. 
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home jurisdiction supersedes a defendant’s interest of foreseeability.203 Swedish procedural law was, 
however, ruled to be applicable to the procedural aspects of the case, in accordance with principles 
in Swedish private international law.204  

Medical tests carried out on the inhabitants between 2009 and 2019 revealed the existence of an 
excessive level of arsenic, amongst other things, in the blood stream.205 The claimants presented the 
heightened levels of arsenic in their urine as an injury in itself;206 an injury considered having 
increased the risk of related illnesses such as cancer, deformities at birth, etc. The defendant opposed 
the existence and extent of claimed injury, citing the urine tests as unreliable and imprecise.207 
Boliden also denied negligence, maintaining their actions did not involve a foreseeable risk of injury, 
and lacked adequate causality in relation to the perceived injury. 

The reasoning behind this litigation strategy appears to be two-fold. First, Chilean law stipulates a 
statute of limitation of five years after an injury has noticeably manifested itself. Since the test results 
were analysed from 2009 onwards, using the heightened levels of arsenic as the definition of injury 
made it possible to argue that the injury had manifested within a five year period of the interruption 
of prescription in 2013 and 2014,208 in accordance with Chilean law. Had the claimants instead 
chosen to base their claim on the actual health issues suffered, the claim would have been dismissed 
as the health issues generally manifested themselves earlier than five years before the interruption 
of prescription. Basing the definition of injury on the results also simplified the evidentiary situation, 
as the results themselves were not contested, and the correlation between the actual health issues 
and the heightened levels of arsenic did not have to be substantiated. 

Second, the strategy was constructed around the Chilean Supreme Court (‘SC’) judgment Farfán, in 
which 19 μg arsenic per litre urine was considered constituting an injury in and of itself. The DC 
however concluded that the consideration in Farfán constituted an evidentiary assessment and not 
a question of law.209 Without the support of Farfán, the Court reasoned that Arica Victims had not 
sufficiently demonstrated that the risk for serious health disturbances started at the claimed 30 μg/l, 
but instead accepted a level of 100 μg/l, as suggested by the defendant’s expert, as a threshold for 
constituting injury. As most of the claimants did not exhibit such high levels of arsenic in their urine, 
the majority of claimants was dismissed already at this stage.210 

In addition to demonstrating injury, Chilean tort law requires adequate causation between the injury 
and the tortious act; in this case between the heightened levels of arsenic and the transfer of the 
toxic waste. As the case pertains to personal injury, the evidentiary requirement under Swedish 
procedural law is that the claim is ‘distinctively more likely than any other explanation’,211 a slight 
alleviation of the ordinary evidentiary burden in civil cases.212 

Despite the evidentiary alleviation, the Court concluded that there were several possible 
explanations for the heightened arsenic levels, primarily through the food and water consumed by 
the claimants, and waste from other mining actors in the area. The Court also pointed to the lack of 
correlation between levels of arsenic present in the environment and the levels present in the 
                                                             
203 Judgment, p. 103.  
204 Ibid., p. 105. 
205 Ibid., p. 404. 
206 Ibid., p. 107.  
207 Judgment, p. 21.  
208 That is to say, when the claimants filed the claims against Boliden.   
209 Judgment, p. 110. 
210 Ibid., p. 111.  
211 Swedish Supreme Court case NJA 1981 s 622.  
212 Judgment, p. 115.  
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claimants. For the areas Sica and Alborada, the Court therefore concluded that causation could not 
be established. With regards to the areas to the east and northeast of the waste site however, the 
Court found that the direction of the wind had made the transfer of toxic particles from the sludge 
an explanation ‘distinctively more likely than others’. Nevertheless, the Court assessed the causation 
as inadequate on the basis that the affected area was an unpopulated desert area at the time of the 
transfer and that Boliden could therefore not have reasonably foreseen its development, breaking 
the chain of causality. 

On this basis, the court dismissed the action completely, but continued addressing the (irrelevant) 
question of negligence. Had adequate causation been at hand, Chilean law requires a tortious act to 
have been carried out with intent or through negligence. Negligence is determined through 
ordinary culpa, demonstrated through a lack of care or carefulness of the bonus pater familias, with 
stress placed on the possibility for the defendant to foresee the injury. 

The claimants argued that Boliden was negligent on the ground that it ought to have realized that 
Promel did not have the resources or technology to properly handle and dispose of toxic waste, and 
that the export was a cheap way of getting rid of the waste under the guise of a sale. The claimants 
argued that Boliden was aware of the health risks associated with exporting the waste and pointed 
to the fact that, in March 1980 (four years before the first shipment to Chile), Boliden, submitted a 
patent application for a new technology to reprocess mining residue rich in arsenic. In the patent 
application, Boliden stated that: ‘depositing residues with high levels of arsenic is associated with 
grave inconveniences’, and that such residues ‘constitute a huge environmental problem’ and ‘no 
method for reprocessing residues rich in arsenic has yet been successful’.213 

The Court rejected most of the claimants' arguments, but found it remarkable and negligent of 
Boliden to have continued the contractual relationship with Promel after realizing any exported 
waste would end up in an uncovered pile in close proximity to already populated areas, despite 
knowing such storage conditions would not be accepted at their plant in Sweden.214  

Upcoming proceedings before the Court of Appeal for Övre Norrland 

The claimants appealed the judgment to the Court of Appeal for Övre Norrland, which on the 25th of 
May 2018 granted leave to appeal.215 Arica Victims sustained that the DC erred in a number of its 
considerations, specifically relating to the application of Chilean law and its Supreme Court 
jurisprudence.216  

Firstly, the claimants argued that the DC erred in its interpretation of what constitute injury under 
Chilean law. In particular the claimants, supported by the Chilean law professor Ramón Dominguez 
Aguila, argued that, contrary to what the DC concluded, the conclusion in Farfán that a minimum of 
19 μg arsenic per litre urine constitutes in itself injury under Chilean law, is a question of law and not 
of fact. The claimants thus argued that it follows from Farfán that, as a matter of law, a measured 
minimum level of 30 μg/l in itself constitutes “immaterial injury” (daño moral), irrespective of proof 
of individual diagnosis on behalf of the injured parties. 

Secondly, in terms of negligence under Chilean law, the claimants argued that by not acting 
according to established standards of cautiousness (aktsamhetsnorm) in relation to treatment of 
toxic waste, Boliden acted negligently under Chilean law. Lastly, the claimants affirmed that the DC 
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erred in its decision not to apply the principle of presumption of causality217 as the SC did in Farfán, 
and under which the burden of proof is passed over to the defendant. In this regard the claimants 
sustained that the DC failed to take into account that, under Chilean law, even extremely small 
contributions to an injury will cause a tortfeasor to be held jointly and severally liable for the injury 
caused.  

Barriers 

Difficulty of proving causality 

As is illustrated by the outcome of the case, the main legal barrier to accessing legal remedies 
encountered by the claimants was the difficulty in proving adequate causality between Boliden’s 
actions and the injury that they had suffered. In particular, this obstacle seems to be attributed to 
the difficulty in proving injuries that appear gradually over time and that can potentially have 
multiple causes. This is further exacerbated by the apparent inadequacy of the method of measuring 
exposure to arsenic as the tests at hand can only measure the level of exposure within two weeks of 
the test.  

Applicable law and interpretation of foreign law 

A barrier inherent to international conflicts is the difficulty in interpreting and applying the 
substantive law of another jurisdiction. As tort suits in Sweden operate using the adversary principle, 
the Court itself has no obligation to investigate the contents of Chilean law, and the principle of jura 
novit curia218 only applies to Swedish law. Instead, the parties presented their own interpretation of 
the law, supplemented by information on the content of the law through experts. The experts 
however, expressed vastly different opinions in many significant matters, leading the Swedish court 
to deduce the most accurate one without having any background in Chilean law. 

Costs of bringing claims  

The case also highlights a number of procedural and practical barriers to bringing civil proceedings 
before a Swedish court, the main one being cost. As litigation costs follow the principle of “loser 
pays”, the monetary risk of action is steep.219 The costs include the opposing party’s attorney fees, 
the cost of producing evidence and expert opinions, as well as travel expenses and loss of income 
for witnesses and parties. The costs can nevertheless be limited by the Court, if they appear excessive 
or unreasonable in relation to the claim.220 In a tort case such as this, the risk might not outweigh the 
reward as the Swedish legal system does not allow for punitive damages; meaning that damages 
under Swedish law is only intended to compensate the victim for the damages suffered, but not 
punish the tortfeasor.221 Foreign claimants will also have to demonstrate an ability to cover the 
opposing party’s litigation costs before bringing an action before the Court.222 

In the case at hand, Boliden’s cost were deemed reasonable by the Court, requiring Arica Victims to 
pay a sum of 32,5 million SEK (approx. EUR 3.2 million) to the defendant, in addition to their own 

                                                             
217 The principle of presumption of causality has been developed in Chilean legal doctrine on the basis of the Chilean Civil 
Code and springs from the lowering of the burden of proof that courts tend to offer claimants in difficult cases. This 
alleviation of the burden of proof is done in order to avoid that claimants are put before a “devils test” (una prueba 
diabólico) in terms of proving adequate causality (see Appeal submitted by Arica Victims in T 294-18, p. 33).  
218 Jura novit curia is a legal maxim expressing the principle “the court knows the law”. 
219 Chapter 18 § 1 of the Code of Judicial Procedure (Rättegångsbalken 1942:740).  
220 Chapter 18 § 8 of the Code of Judicial Procedure.  
221 Preparatory work to the Tort Liability Act (Prop. 1975:12 s 99-100).  
222 1 § of the Law on the duty of foreign plaintiffs to provide security for legal expenses (Lag (1980:307) om skyldighet för 
utländska kärande att ställa säkerhet för rättegångskostnader).  
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costs for bringing forth the claim. Knowing a suit will result in such high costs is in itself a deterrent 
to taking legal action, and restricts the possibility of appeal in many cases if the winning party 
requires reimbursement immediately. Additionally, while Arica Victims’ own litigation costs were 
vastly lower than Boliden’s, capital is required to even begin to produce evidence in order to bring 
forth a claim with a chance of success.223  

The ordinary ways claimants can acquire monetary assistance, such as through legal expenses 
insurance, is only available to Swedish residents or companies through their home or business 
insurance.224 Additionally, these policies have a cap well below 32 million, and often require an 
excess of minimum twenty per cent.  

Public legal aid also carries limitations for foreign claimants, and can only be granted to them if the 
suit in question concerns matters in Sweden and there are “special circumstances”,225  such as strong 
humanitarian reasons.226 

It must be noted here that Boliden has the right to demand payment of their litigation costs before 
the matter is tried in the Court of Appeal. If such a request was to be made, they would block the 
chance to have the matter reviewed in the second instance as Arica Victims simply could not afford 
to proceed at this stage, while paying the litigation costs.227 No such request has yet been made 
however. 

5.3.3.  Danzer  
History of the case 

Danzer is a German-owned logging business, which is headquartered in Austria,228 but used to be 
Swiss-based. The company started to work in the DRC in the early 1970s, and in the Bosanga area in 
1993.229 It maintained its operations in the country through a wholly-owned subsidiary, Société 
Industrielle et Forestière du Congo (Siforco),230 which was sold in February 2012 to the American 
group Blattner Elwyn.231 

Greenpeace has accused the Danzer group of having a history of recourse to violence in the DRC,232 
through its alleged involvement in bribery and illegal logging,233 and through an allegedly large 
number of clashes with local forests-communities, ‘escalating in several cases to police violent 
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225 12 § of the Legal Aid Act (Rättshjälpslagen (1996:1619)).  
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repression’.234 Danzer has denied these allegations and retorted that its ‘economic activity and social 
investments (...) foster local development’.235 

In January 2005, Siforco, a subsidiary of Danzer, signed an agreement with chiefs of the traditional 
communities in the Bosanga area, including Yalisika village. Such agreements, or “cahiers des 
charges”, are a mandatory part of a forest concession contract, and are meant to ensure that the local 
population also benefits from it.236 In this context, the company agreed to build a school and a 
medical facility for the Yalisika groupement. However, the company failed to meet its obligations,237 
invoking, as a justification, ‘the international financial crisis and the rebellions, which raged in the 
region in past years’.238 

On 20 April 2011, reportedly in an act of protest against the business for its failure to fulfil its 
obligations to the community, and in a misguided attempt to enhance their bargaining power,239 
Yalisika villagers stole equipment belonging to Siforco (radio equipment, batteries, solar panel, 
etc.).240 The manager of Danzer's Congolese subsidiary, Klaus Hansen, immediately filed a criminal 
complaint against members of the community.241 The Yalisika chief Ambena promised Hansen that 
the stolen material would be recovered by the 2nd of May, and presided over a village meeting on 
the previous day, during which it was agreed that all items would be returned.242 In the meantime, 
Danzer held a meeting of the territorial security committee, during which the decision to dispatch 
military officers and police to the village was allegedly taken.243 

On the 2nd of May at around 3 a.m., around 60 members of the police and military forces raided the 
village and committed gross human rights violations, which included sustained beatings of the 
villagers (in one case, leading to the death of a man, Frédéric Moloma Tuka), the rape of many women 
and girls, as well as the arbitrary arrest of 16 villagers, and the destruction and burning of property.244 

Danzer was accused of having aided and abetted the human rights abuses in several ways. In 
particular, Greenpeace claimed that the perpetrators of the crimes were transported in Danzer 
vehicles driven by a Danzer employee;245 that one of these vehicles was also used to transport the 
arrested villagers to prison; and that the local manager of the Congolese subsidiary, Klaus Hansen, 
paid the security forces after the raid.246  
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Discussion of the case 

Proceedings in the Democratic Republic of the Congo 

On 31 August 2011, the counsel for the Yalisika victims announced that he had filed criminal 
proceedings on behalf of his clients against the security forces, as well as against Siforco and Hansen, 
the site manager,247 for rape, attempted rape, grievous bodily harm, wrongful death, destruction of 
moveable property, torture and incitement to soldiers to break the law’.248 This complaint was filed 
despite the anonymous phone calls reportedly received by the lawyer advising him to drop the 
case.249  

In March 2012, Avocats Sans Frontières took over the claimants' defence.250 After more than three 
years of investigation, the trial opened on 8 June 2015.251 However, the NGO condemned the fact 
that some accomplices had not been taken to court, and expressed concern that these persons 
might disrupt the trial and interfere with the victims and witnesses.252 In December 2015, five 
Congolese soldiers and police officers were sentenced to terms of two to three years 
imprisonment.253 While the defendants were initially accused of crimes against humanity, torture 
and rape, they were ultimately only convicted of torture and failure to report a crime.254 The 
defendants’ lawyer explained that they enjoyed very wide mitigating circumstances on the basis that 
the population had displayed violent behaviour, and that they had not responded using firearms.255 
The Siforco employees were acquitted. The greatest hurdle that the proceedings in DRC faced 'was 
the chronic underfunding of the Congolese legal system. This led to constant delays; witnesses could 
not be examined and their protection could not be guaranteed'.256  

Proceedings in Germany 

On 25 April 2013, the European Centre for Constitutional and Human Rights (ECCHR) and Global 
Witness filed criminal proceedings against the German manager of the Danzer group, Olof Von 
Gagern.257 The complaint was submitted to the State Prosecutor’s office (Staatsanwaltschaft) in 
Tübingen.258 Von Gagern was accused by the claimants of ‘aiding and abetting, through omission, 
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crimes against sexual self-determination as well as grievous bodily harm, unlawful imprisonment 
and arson’.259  

In an interview, the ECCHR gave two main reasons to explain its decision to pursue criminal rather 
than civil proceedings. Firstly, the ECCHR explained that it was difficult to stay in contact with the 
victims, as they lived in remote villages: and it would therefore have been difficult for them to gain 
ownership over a civil legal action that was happening so far away. Secondly, the burden of proof 
lies on the claimants in civil proceedings, which meant that they were less likely to win a civil case. 
The ECCHR explained that they would have had to gather evidence in order to pierce the corporate 
veil which might have proven difficult, whereas in a criminal case, this task falls to the public 
prosecutor. A civil case is also potentially more costly as the claimants bear the risk of losing the case, 
and thus potentially having the pay the defendant's legal costs.260 

Non-judicial mechanisms, such as OECD NCPs, were not used either as, according to the ECCHR, it 
would have been almost impossible, logistically speaking, to put a true dialogue in place with people 
living so far away. Moreover, the ECCHR considers it difficult to negotiate and to build a dialogue 
with a company in a case relating to criminal behaviour.261 

Before the German court, the ECCHR sustained that Congolese security forces are well-known for 
their record of gross human rights abuses and sexual violence during conflicts between logging 
companies and forest communities, and the high risk associated with this scenario should have been 
taken into account by Danzer's manager.262 As a result, the latter was accused of having failed to give 
clear instructions to the employees of Danzer's Congolese subsidiary on whether and how to engage 
with the local security forces in the event of a dispute with the local communities.263 The claimants 
gave examples of what such instructions could have looked like which include the following: ‘the 
company should not let conflicts in relation with its wood concessions arise, and should therefore 
comply with its social obligations in due time’, and, in case of a conflict does arise, ‘the deployment 
of security forces in weak governance zones is to a large extent to be excluded… calling security 
forces in should be considered as ultima ratio’.264 

The legal arguments of the claimants were based on the existing jurisprudence of the German 
Federal Court of Justice on the liability of principals (Geschäftsherrenhaftung),265 as well as on 
international standards, and particularly the UNGPs, requiring companies operating in regions 
where human rights are under threat to undertake comprehensive risk analyses.266 

The defendant argued that evidence was lacking and contested the veracity of the facts and reports 
presented by the claimants.267 Danzer commissioned the SGS (Société Générale de Surveillance), a 
Swiss certification company, as independent investigator to investigate the events in Yalisika. The 
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resulting report concluded that the company was not responsible for any omission.268 It specifically 
emphasized that providing vehicles to the local authorities was common, and that the violent 
actions by the security forces were not influenced by Siforco.269 

In March 2015, the prosecutor dismissed the case. In his decision, he found that proceedings 
requiring mutual judicial assistance with “African states” were very lengthy and costly (for instance 
witness statements had to be translated), and that the case did not justify such expense. The 
prosecutor also found that the causal connection between the inaction of the manager and its 
consequences required to establish liability through omission was missing.270  

Barriers 

Access to evidence 

As evident from the prosecutor’s submissions,271 the main barrier in this case was access to evidence 
as to the facts and crimes allegedly committed in Yalisika. The ECCHR points out the underuse of 
resources by the prosecutor when it came to gathering evidence. According to the organisation, the 
public prosecutor should have asked for legal assistance from the Congolese authorities to lead the 
investigation on what happened in Yalisika, especially because there already had been a Congolese 
investigation on these same facts for the criminal proceedings in the DRC.272 Moreover, information 
about the company and exact role of the manager was difficult to obtain, ‘due to the fact that 
information in the public domain was severely limited’.273 

Establishing the liability of a certain individual within the company is made difficult by the limited 
access to internal information, even more so in the Danzer case, given that the company is a private, 
family-owned company, and that, as such, is not legally required to release materials into the public 
domain to the same extent that a listed business is required to.274  

Lack of funding 

Another barrier in this case was the lack of funding, as legal assistance was not granted and the 
claimants and their lawyers were discouraged to attempt an appeal.275 

Safety of witnesses 

Some victims and witnesses were reportedly threatened and pressured during the proceedings, 
including through the payment of undisclosed sums of money,276 although it is unclear who exactly 
is behind those threats and payments. 
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Cultural barriers 

Transnational cases can be challenging for regional courts and prosecutors who are not necessarily 
specialized in dealing with this sort of cases, and the cultural interpretation of facts can sometimes 
be problematic.277 These difficulties are amplified when the alleged victims are living very far away 
from the actual proceedings.278 

In addition, cultural issues may impact the building of a case. For instance, traditionally in DRC, it is 
the chief of the village or of the “groupement” who engages in all decision-making.279 Difficulties 
may also arise in the gathering of testimonies. In particular, in the DRC, ‘there is a significant stigma 
attached to rape, making it extremely difficult for the women who were raped in Yalisika to discuss 
what happened in any public forum’.280 The public prosecutor referred to these issue in his decision, 
and pointed out that, when a women’s organisation attempted to have a dialogue with victims of 
sexual violence, male persons were always present, which consistently prevented clear testimonies 
to be given.281 

Language barriers 

In the case, all materials and interviews had to be translated, which had negative implications 
regarding costs, but also raised concerns with regard to the consistency of testimonies.282 These 
concerns undoubtedly impacted the prosecutor’s decision, which referred several times to 
consistency issues in the testimonies.283 According to the ECCHR, these language and cultural 
barriers boil down to a more general problem faced by claimants in legal proceedings for alleged 
corporate human rights abuses: the lack of time and resources.284 

5.3.4. ENI 
History of the case 

Over the years, recurrent issues linked to oil spills across the Niger Delta have affected the health, 
welfare and livelihood of the communities living in the surrounding areas. NGOs have estimated 
that, to date, eleven million barrels of oil have been spilled in the Niger Delta, and that new spills are 
a weekly occurrence.285 

Eni is an Italian oil and gas company and one of the global leaders in this industry.286 Eni began its oil 
exploitation activities in Nigeria in 1962 through a wholly owned subsidiary, Nigerian Agip Oil 
Company (NAOC).287  

On the 5th of April 2010, an oil pipeline operated by Eni's Nigerian subsidiary (NAOC) burst, as a result 
of which an estimated 150 barrels of oil leaked into a creek affecting the creek itself, fishing ponds, 
plants and trees essential to the local community, and more generally affecting their livelihood.288 
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This occurred just a few of hundred meters away from the villages where the Ikebiri community 
live,289 which is a community formed of inhabitants of several villages in the State of Bayelsa in 
Nigeria,290 whose main economic activities revolve around fishing, farming, animal trapping, 
traditional medical practices, canoe carving and palm-wine tapping.291  

The Ikebiri Community made several attempts to engage with NAOC and Eni in order to obtain 
compensation and the clean-up after the leak, and an initial offer of approximately EUR 14 000 was 
made by NAOC. However, this was deemed insufficient by the community and rejected.292  

NAOC claims to have cleaned up the site, however, the only remedial action that it took reportedly 
consisted in burning the surrounding area, without seeking prior consent.293 According to the NGO 
Friends of Earth, the clean-up was unsatisfactory and the negative consequences of the oil spill 
persist.294 

Discussion of the case 

In May 2017, the King of the Ikebiri community, Francis Ododo, representing the community and 
supported by Friends of Earth, brought legal proceedings in Italy against both the Italian parent 
company, Eni s.p.a., and its Nigerian subsidiary NAOC. They claimed EUR 2 million in compensation 
for the damages that they allegedly suffered as a result of the oil spill and the clean-up of the site.   

The claimants sustained that lack of effective access to justice and poor enforcement in Nigeria 
deterred them from bringing legal proceedings in Nigeria.295 As an example of their contention, they 
mentioned a judgment from the Benin Judicial Division of the Federal Court of Nigeria of 14 
November 2005 in which the court held that gas flaring violates the right to life and dignity of 
persons, and Shell and NNPC were ordered to take immediate steps to stop gas flaring in the 
community, which, to date, has still not been enforced.296 This led them to bring their legal 
proceedings in Europe, before the courts of the home state of the company.  

The legal proceedings against the parent company were filed in Italy on the basis of the Brussels I 
Recast Regulation. Since Eni has its statutory seat in Italy, the claimants sustained that Italian courts 
have jurisdiction to hear the claims. However, the scope of application of the Brussels I Recast 
Regulation is limited to EU domiciled defendants, therefore excluding the Nigerian subsidiary as its 
statutory seat is in Nigeria. The claimants invoked Italian domestic law as a basis for adding the 
Nigerian subsidiary as a co-defendant.  

However, the defendants contested the jurisdiction of the Italian courts and contended that the 
proceedings against the parent company were instrumentally filed solely to bring the Nigerian 
subsidiary under Italian jurisdiction, thereby constituting an abuse of procedural law.297 At the 
moment of writing, the case is still pending and the Italian will therefore decide whether the claim 
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should be summarily dismissed as an attempt to abuse procedural law, or whether to assert 
jurisdiction over the case.  

In their submission, the claimants stated two possible causes of action for their claims.298 Under the 
first one, they argued that the corporate veil should be lifted so as to find the parent company liable 
for the action of its subsidiary. Under the second one, they sustained that the parent company should 
be directly liable for breach of the duty of care that it owed the Nigerian claimants. The Italian court 
will therefore be called upon to establish whether Eni owed the Ikebiri community a duty of care and 
whether, as a result, it can be liable for the damages resulting from the operations of NAOC. In 
particular, the claimants are arguing that the parent company was responsible for the equipment 
failure.  

In accordance with the Rome II Regulation, the applicable law is Nigerian law as the law of the place 
where the damage occurred. The Italian court will therefore have to decide whether, under Nigerian 
law, it is likely that the claim against the parent company can be awarded. The claimants sustained 
that, in doing so, the court will need to look not only into Nigerian law, but also into English law since 
Nigerian law is a common law system, and as such, is based on English law. In particular, the claimants 
argued that English case-law has recognised that a parent company may, in certain circumstances, 
owe a duty of care to the workers or local communities affected by the operations of its 
subsidiaries.299  In their legal opinion on the case, the Essex Business and Human Rights Projects 
argued that Eni owed such a duty of care to the Ikebiri community.300 They referred, amongst other 
things, to the governance framework elaborated by the parent company through which Eni aimed 
to 'identify, measure, manage and monitor', the main risks (which include human rights and 
environmental risks) in the Group's activities.301 According to them, 'it emerges from this normative 
framework and from Eni's own representations, that the parent company took it upon itself to 
decisively influence the implementation of its subsidiary's HSE policies making sure that, 
notwithstanding the degree of operational autonomy enjoyed by NAOC, its own directives be 
implemented'.302 They sustained that Eni breached that duty of care by failing to ensure that that the 
standards that it had set, with regard to human rights and environmental protection in particular, 
were observed by the subsidiary.303  At the time of writing, the case is pending. 

Barriers 

Attribution of legal responsibility 

In their submission, the claimants are asking the Italian court to lift the corporate veil to find the 
parent company liable for the action of its subsidiary. However, the principle of separate legal 
personality entails that each of the entities that makes up the multinational companies is 
autonomous and liable separately. Piercing the corporate veil is complex and often poses a major 
hurdle to the imposition of liability on the parent company for the activities of their subsidiaries.304 
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Issues of Jurisdiction 

The fact that the Brussels I Recast Regulation is applicable only to EU domiciled defendants means 
that EU private international law rules on jurisdiction are only applicable to the legal proceedings 
brought in Europe against the parent company, but are not applicable to the legal proceedings 
against the Nigerian subsidiary. The latter might be added as a co-defendant if the domestic law of 
the forum (here Italian law) allows it, but this can create a number of difficulties and give rise to legal 
uncertainty. 

Applicable Law 

The fact that the applicable law is Nigerian law under the Rome II Regulation can create some 
difficulties for the claimants. Generally speaking, making the law of the host state - a developing 
country generally with lower standards of protection - the applicable law, can create an obstacle to 
accessing substantive justice for the claimants.305 

Establishing a duty of care 

As case-law on business-related human rights abuses has shown in the past, establishing the 
existence of a duty of care owed by a parent company to those affected by the acts or omissions of 
its subsidiaries is not an easy task. It depends on the circumstances of each specific case and on a 
series of factors such as the degree of control and oversight that the parent company exercises over 
the activities of its subsidiary. This creates some major hurdles for the claimants that must 
demonstrate from a very early stage of the proceedings and generally ,with no or very limited access 
to information such as internal documentation necessary to substantiate their claim, that the 
circumstances of the case justify the recognition of the existence of a duty of care on the parent 
company.  

5.3.5. KiK 
History of the case 

KiK Textilien und Non-Food GmbH (KiK) is a German textile discount retailer headquartered in Bönen 
(Germany).  

On 11 September 2012, a garment factory in Pakistan caught fire, causing the death of more than 
250 workers.306 32 people were also injured, some critically.307 A federal report on the fire revealed 
that the ground floor and an illegally built mezzanine were entirely destroyed in the fire.308 According 
to the ECCHR, the high number of victims was due to inadequate health and safety measures, as 
‘many of the windows were barred, emergency exits were locked and the building had only one 
unobstructed exit, impeding the exit of employees who suffocated or were burned alive inside’.309 In 
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addition, some workers were allegedly requested to save garments first and were prevented from 
escaping the building.310 

The factory was owned by Ali Enterprises which was one of the subcontractors of KiK.311 According 
to police investigators, the former employed 1,293 workers.312 

In August 2012, just three weeks before the fire, Ali Enterprises had received the SA8000 certification, 
a certification which is meant to be awarded to companies upholding ‘a safe and healthy 
environment’ and taking ‘effective steps to prevent potential health and safety incidents and 
occupational injury or illness arising out of, associated with or occurring in the course of work’.313 The 
certification was awarded by the Italian auditing company RINA, who itself subcontracted the 
inspection to a Pakistani company, which, reportedly, never set foot in the factory.314  

In the aftermath of the fire, KiK agreed to pay  USD 1 million in emergency aid to the survivors and 
families of the victims. This compensation was coordinated by an independent commission, set up 
by the High Court of Sindh.315  

On 10 September 2016, an agreement on long-term compensation was reached, through a 
negotiation facilitated by the International Labour Organisation (ILO),316 whereby KiK agreed to pay 
5 million USD to affected families and survivors through monthly pensions.317 The ILO had been 
involved in the negotiations since May 2016, at the request of the German Federal Ministry of 
Economic Cooperation and Development and the Pakistani Ministry of Overseas Pakistanis and 
Human Resource Development.318 The ILO took on a role of facilitation and coordination. Under the 
leadership of the ILO Country Office Director, it also undertook a fact finding mission in Pakistan ‘to 
review the […] situation and to explore the most rapid way forward to finance and deliver the 
compensation due to the victims of the accident of Ali Enterprises’.319 The agreement reached was 
based on the principles of the ILO Convention 121 on employment injury benefits, which covers 
material damages, such as loss of income and medical costs, but does not include immaterial 
damages, such as pain and suffering.320 
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KiK continued to deny responsibility for the tragedy, asserting that the fire was the result of arson 
and that no safety issues were reported by the auditors.321 

This case is of particular importance as it is the first time that the liability of a European company was 
invoked before European courts for human rights abuses that occurred within one of its suppliers in 
a third country. 322 

Discussion of the case 

Proceedings in Pakistan 

Legal proceedings commenced the day after the fire in Pakistan under the section 302 of the Pakistan 
Penal Code (punishment for murder)323 against the factory owner and his son-in-law.324 If the 
investigation for criminal negligence was discontinued, a number of complaints brought by the 
victims of the fire against the Pakistani regulatory and law enforcement authorities remain 
pending.325 They stand accused of negligence in the investigations into the causes of the fire. The 
European Center for Constitutional and Human Rights (ECCHR) is lending its support to the legal 
proceedings in Pakistan, and has been granted permission to provide expert evidence to the court. 
In that capacity, the ECCHR has submitted a legal opinion to the High Court of Sindh in Karachi in 
May 2014, setting out the Pakistani State’s obligations under international law.326 According to the 
ECCHR, the role of the submission is to ensure that the investigation covers not only local actors but 
also examines the roles played by buyer company KiK and auditing firm RINA’.327 

Proceedings in Italy 

In 2014, the lawyers of 180 affected families submitted a report on the factory fire and the role of 
RINA, the Italian auditing company, to the Italian State prosecutor in Turin. The prosecutor opened 
criminal investigations into the matter and ordered an independent assessment by fire experts. In 
early 2016, the case was transferred to the prosecutor in Genoa where RINA’s headquarters are 
located.328 In March 2015, an official request for compensation was brought to RINA by the lawyers 
of 180 affected families, but RINA rejected the possibility of compensation.329 At the time of writing, 
the case is still pending. 

In parallel to the criminal proceedings, on 11 September 2018, the ECCHR, together with an 
international coalition of seven NGOs from Pakistan, Germany, Italy and the Netherlands filed an 
OECD complaint with the Italian National Contact Point (NCP) against the Italian auditor RINA for 
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failing to detect and act upon safety and labour abuses at the Ali Enterprises factory.330 They asked 
RINA to publish the audit report of Ali Enterprises, and ensure a more transparent audit procedure 
in the future. The complaint also demands that RINA engages into the access and provision of 
remedy.331 

Proceedings in Germany 

On 13 March 2015, civil proceedings were filed against KiK before the District Court of Dortmund 
(Landgericht Dortmund) in Germany by four Pakistani citizens - one survivor and three relatives of 
victims who died in the fire332 - supported by ECCHR and Medico International, and represented by 
the German lawyer Remo Klinger.  

The claimants were seeking EUR 30,000 each in compensation for the damages that they suffered as 
a result of the fire333 - which include the loss of income of the main breadwinner,334 but also the pain 
and suffering for loss of life - as well as an apology from the company and a pledge to ensure safety 
at its outsourced clothing production facilities.335 The compensation was meant, among other 
things, to complement the compensation resulting from the negotiation facilitated by the ILO which, 
following ILO Convention 121, excluded immaterial damages such as pain and suffering.336 

The jurisdiction of the German courts was based on Articles 4 and 63 of the Brussels I Recast 
Regulation, since KiK has its statutory seat in Germany 

Under article 4(1) of the Rome II Regulation, Pakistani law was the law applicable to the dispute as 
the law of the place where the damage occurred. Pakistani law is, to a large extent, based on 
principles of English Common Law, and Pakistani courts often refer to English case-law as persuasive 
authority, particularly in the field of tort law.337 

The claimants argued that KiK owed them a direct duty of care to ensure a healthy and safe working 
environment. The claimants underlined that KiK ‘regularly intervened in the factory's operations, 
including by directing and monitoring safety management’,338 and that KiK had assumed 
responsibility for the health and safety of the employees of Ali Enterprises.339 
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In particular, KiK had its own code of conduct, forming part of its supply chain contracts, which 
required suppliers entering into business relationships with KiK to comply with certain standards 
ensuring safe working conditions. KiK monitored compliance with such standards, notably though 
audits carried out by third parties, and was able to impose sanctions, such as cancelling orders or 
ceasing to do business, in case of non-compliance.340 The claimants highlighted that KiK purchased 
75 per cent of the factory's output and was therefore its main customer,341 and that KiK regularly 
visited the Pakistani factory which meant that the business ties between KiK and the Pakistani factory 
were sufficiently close.342 As a result, they argued that KiK was responsible for ensuring compliance 
with these standards.343   

The claimants maintained that KiK breached its duty of care by failing to do its share to prevent the 
harm suffered by the workers of Ali Enterprises in breach of its legal obligation to ensure compliance 
with health and safety standards at the factory.344 At the request of the ECCHR, Forensic Architecture 
at Goldsmiths, University of London put together a computer simulation of the fire that occurred in 
Ali enterprises textile factory which was submitted to the Regional Court in Dortmund in January 
2018.345 The simulation showed that inadequate fire safety measures, such as the lack of stairs, 
emergency exits, fire extinguishers and fire alarms in the factory, contributed to the death and injury 
of hundreds of factory workers. The simulation demonstrated that  minor improvements to the 
safety measures in place - in particular, accessible stairways and clearly signposted escape routes - 
would have significantly altered the progression of the fire and spared many lives.346  

KiK sustained that they could not be held liable for the events because of the lack of a sufficiently 
close relationship between KiK and its supplier. Moreover, the defendant argued that they were not 
aware of the safety defects in the factory, as compliance with the safety standards was verified by an 
independent third party, the auditing company RINA.347 Finally, the defendant argued that the codes 
of conduct between KiK and its suppliers were only voluntary and not enforceable. The defendant 
also argued that the fire was the result of a perfidious arson rather than the consequence of a lack of 
fire safety measures.348 On 29 August 2016, the Regional Court of Dortmund rendered a first decision, 
asserting its jurisdiction over the case and granting legal aid to the claimants (Prozesskostenhilfe).  

Despite having agreed to a limitation waiver in 2004, KiK argued that the claims were time-barred 
under Pakistani law.349 However, the claimants sustained that German law should apply in this 
matter, as KiK agreed to waive statutory limitation at the beginning of the proceedings, and that 
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under German law, the complaints were not time barred.350 The claimants’ lawyer affirmed in 
particular that ‘when a German lawyer agrees with the German lawyer of a German company on a 
prescription waiver that only exists in German law, then the parties have agreed to use German law 
for the evaluation of the waiver in question.351  

The court commissioned a written legal opinion from a Professor from the University of Bristol, in 
order to clarify, according to Pakistani law, if and under which conditions the liability of the 
defendant could be established, on which party the burden of proof fell, 352 and whether the statute 
of limitations had passed. 

On 10 January 2019, the Court decided it would not investigate the facts in this case.353 The Court 
rejected the lawsuit on the basis that the claims were time-barred under Pakistani law,354 and that 
the waiver signed by both parties was inadmissible.355  

Barriers 

Inadequate options for aggregating claims 

German law does not provide for collective redress mechanisms which would allow for a large 
number of claimants to seek compensation for human rights abuses by multinational companies in 
a cost-efficient manner. Rather 'German law only provides for a joinder of claims based on the same 
or an essentially identical factual and legal cause. (...) However, each claimant is considered to be an 
individual party and pursues the lawsuit independently, which implies that lawyers cannot usually 
submit one petition on behalf of all claimants. Instead, the lawyers have to treat each claim as a 
separate lawsuit and file each motion individually.'356 The significant administrative effort that this 
requires might in turn discourage law firms from filing claims on behalf of all those affected by the 
abuse.357 And indeed, the proceedings reported against KiK were filed on behalf of four claimants 
only rather than a whole group, even though a much greater number of people were affected by the 
fire.358 

Access to evidence 

Difficulties may arise in relation to the evidentiary burden imposed on the claimants and the 
difficulty to access evidence to substantiate their claim. In this case, difficulties arose in particular in 
relation to the claim against the Italian auditing company RiNA, which reportedly refused to disclose 
relevant information in the name of confidentiality obligations thereby hampering the work of 
human rights advocates and external independent parties to establish the facts and speed up the 
remediation process.359 In the absence of specific rules on discovery or disclosure, access to evidence 
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can constitute a significant barrier to accessing legal remedies in civil proceedings brought in 
Germany and more generally in continental Europe.360 

Attribution of legal responsibility 

In this case, an important barrier is the difficulty in attributing direct liability to a subcontracting 
company arising out of the failure to exercise due diligence in ensuring that human rights are 
complied with within their global supply chains.361 Although this approach is perfectly consistent 
with the human rights due diligence obligations on parent companies set out in UNGPs and that 
extend to their sphere of influence,362 in practice, it requires the claimants to demonstrate a number 
of elements such as the degree and control and oversight that the parent company exercised over 
the activities of its suppliers, which may be extremely difficult to prove. The fact that the access to 
information (such as internal documentations) is generally very limited makes it even more 
challenging for the claimants to substantiate their claims.363  

Jurisdiction 

The proceedings in Germany were filed only against KiK and did not include its Pakistani supplier, Ali 
Enterprises. This might be explained by the fact that the scope of application of the Brussels I Recast 
Regulation is limited to EU domiciled defendants, meaning that the Regulation does not apply to 
non EU domiciled defendants such as foreign subsidiaries or suppliers. This entails that German 
private international law rules were therefore applicable to determine whether German courts have 
jurisdiction over Ali Enterprises. Under German private international law rules, apart from a narrow 
set of exceptions, German courts cannot normally exercise jurisdiction over foreign subsidiaries or 
suppliers which excluded the possibility of extending the jurisdiction of German courts over Ali 
Enterprises in this case.364 

Applicable law 

Under the Rome II Regulation, the applicable law in this case was Pakistani law, as the country where 
the damaged occurred. The fact that the law of the host State was the applicable law created major 
hurdles for the claimants. First of all, because Pakistani law has lower health and safety standards 
and labour standards than German law, linked to weaker governance structures but also to the lack 
of enforcement of local laws.365. In addition, the claims were time-barred under Pakistani law whereas 
they could have proceeded had  German law been applicable.  

Time limitations 

The limitation period for civil claims is usually between one and three years which is short and does 
not take into consideration the fact that 'transnational cases need more time to work with affected 
groups, lawyers and investigators across borders, languages, and cultures'.366 In this case, time 
limitations constituted a major obstacle for the claimants who were unable to access legal remedies 
in Germany despite of the fact that KiK had agreed to a limitation waiver.  
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Opportunities 

An opportunity in this case is the legal aid (Prozesskostenhilfe) granted by the court to the claimants, 
which allowed them to undertake the proceedings, and limited potential cost-related barrier to 
accessing legal remedies. 

5.3.6. Lafarge 
History of the case 

Lafarge S.A. is a French company, created in 1833, and is one of the global leaders in construction 
material, cement, aggregates and concrete production.367 Following its merger with the Swiss 
company Holcim in 2015, it became LafargeHolcim and moved its headquarters to Switzerland.368  

Lafarge began its operations in north-eastern Syria in 2007 when the decision was taken to build a 
cement plant in Jalabiya.369 The plant started production in May 2010 and was operated by Lafarge 
Cement Syria (LCS), the Syrian subsidiary of the then French parent company Lafarge SA.370 The 
following year, the Syrian conflict erupted as the first wave of political unrest began. As the political 
situation quickly deteriorated, the plant became increasingly subject to disruption by local armed 
groups.371 Growing security concerns led Lafarge to issue a repatriation order in 2012 for 
approximately 135 of its foreign employees together with the executives of LCS (also non-Syrian) 
who were relocated to Cairo from where they oversaw remotely the operations of the Syrian plant.372 
While other companies operating in Syria - such as Total or Schneider Electric - stopped their 
activities in the country, Lafarge decided to keep the Jalabya plant running with the remaining 
workers, who were mostly Syrian and Chinese.373 In order to address the security issues at the Syrian 
plant and to secure key supplies (such as petroleum, coal and pozzolan), which by then were 
controlled mainly by local rebel groups, LCS decided to hire intermediaries to negotiate with them. 
The local employees expressed their concerns to the management that they were exposed to serious 
threats to life on their journey to work as they had to cross dangerous armed checkpoints or were 
required to stay in the factory overnight.374 In his statement filed with the French judges, one former 
plant engineer reported that: ‘On the road to the plant there were daily kidnappings and shots fired 
on our cars ... I always lived in fear to be killed or kidnapped’.375 The workers were reportedly told by 
the company to continue coming to work, and that failure to do so would be sanctioned with 
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suspension of salaries or even dismissal.376 Several employees of Lafarge were victims of kidnapping 
on their way to the factory. In his statement filed before the French judge, Nidal Wahbi, the human 
resources manager of the plant, described how, in August 2012, he was kidnapped in a small city 
close to the plant by five gunman from a branch of the Free Syrian Army, who then asked the 
company to pay a $200,000 ransom.377 He was held for three days as the intermediary hired by the 
company refused to pay, on the grounds that this might encourage further hostage-taking; 
eventually he managed to gather just enough money from his relatives ($20,000) to buy his release. 
He subsequently requested reimbursement from the company but his request was turned down.378 
Two months later, nine employees were taken hostage on their commute to work and held for a 
month. Lafarge eventually paid the $200,000 ransom.379  

The claimants sustained that Lafarge took no adequate precautionary protection measures for its 
employees in spite of the increasing security threats and had no evacuation plan of the plant in place 
in case of an emergency.380 When the plant was attacked and taken over by the so-called Islamic 
State of Iraq and Syria (ISIS) on 19 September 2014, the employees were told to hide in the plant's 
cement tunnels. They had to find their own way to escape and reportedly barely managed to escape 
with their lives. One former employee reported that: ‘The management and the safety managers (...) 
knew that ISIS was near the plant and nobody took any action to protect employees. (...) we knew 
where Daesh was, how many kilometers away. We tried to make personal arrangements to keep safe, 
but nothing was made by Lafarge's management to protect us. We made this 'evacuation' 
individually as simple people, on our own’.381 The company stopped operating the Jalabiya plant 
altogether after ISIS overran the plant in September 2014.  

The amount of payments made by the company to the various armed group allegedly totals 13 
million euro. 382 Such groups included the Kurdish Popular Protection Unit, the Free Syrian Army, the 
"Euphrates Bridge checkpoint", the "Aleppo people", and ISIS who gradually took control of the 
region.383 Documents revealed that LCS executive authorized payments of as much as $20,000 a 
month to ISIS fighters to get Lafarge workers through checkpoints, and that in April 2014, an ISIS 
affiliate started to print permits for Lafarge workers.384   

On the 2nd of March 2017, LafargeHolcim communicated the initial findings of an internal 
investigation commissioned by the Board of Directors of LafargeHolcim and carried out by 
PricewaterhouseCoopers, which found that LCS made and continued to make payments to 
intermediaries in furtherance of operations. The investigation revealed that 54 different bank 
accounts were used across the Middle East to channel the money. The parent company had 
knowledge of the situation as the investigation stated that ‘LCS management kept Lafarge SA well-
informed of developments and security-related concerns through their appointed chain of 
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authority.’385 Lafarge sustained that ‘LCS management believed it was serving the best interests of 
the company and its employees who depended on LCS salaries for their livelihood.’ 386 

Discussion of the case 

In November 2016, Sherpa and the Centre for Constitutional and Human Rights (ECCHR) together 
with eleven former Syrian employees of Lafarge, acting as parties civiles filed a criminal complaint in 
France against Lafarge, and more specifically against the former French parent company (Lafarge 
SA) as well as the Syrian subsidiary (Lafarge Cement Syria) and a number of executives including 
Lafarge's CEO at the time of the allegations (Bruno Lafont), and the CEOs of its Syrian subsidiary 
(Bruno Pescheux who was CEO until June 2014 and Frédéric Jolibois who was CEO thereafter). 

The defendants were accused of having committed a number of crimes in violation of the French 
criminal law in order to maintain the running of their Jalabiya plant between 2012 and 2014, and in 
particular of deliberate endangerment of people' lives (article 223-1 of the French criminal code), 
working conditions incompatible with human dignity, exploitative and forced labour (on the basis 
of articles 225-13, 225-14-1 and 225-14-2 of the French criminal code),387 complicity in war crimes 
(Art. 461-2s of the French criminal code), complicity in crimes against humanity (Art. 212-1s of the 
French criminal code), as well as financing of terrorist enterprise (art. 421-2-2 of the French criminal 
code).  The claimants sustained that the actions of the defendants (e.g. purchasing raw materials 
from ISIS, paying large amounts of money in exchange for official passes issued by ISIS to the Lafarge 
workers, selling them cement, etc..) empowered ISIS to perpetrate war crimes and crimes against 
humanity, which included the mass slaughter of ethnics or religious groups, sexual violence, sexual 
slavery and forced impregnation, and summary executions in Syria during that time.388 They further 
sustained that the company itself was criminally liable on the basis of article 121-2 of the French 
criminal code, which provides that legal persons such as companies can be held criminally liable for 
the offences committed on their behalf by their organs or representatives.  

The claimants argued that the jurisdiction of the French courts over the alleged crimes was based on 
article 113-6 of the French criminal code which grants French courts jurisdiction for crimes 
committed abroad by French nationals (whether legal or natural persons). The claimants also 
sustained that the jurisdiction of the French courts was expanded on the basis of the principle of 
universal jurisdiction in relation to the charges of complicity in war crimes and crimes against 
humanity as well as the charge of financing a terrorist enterprise under articles 689-1, 689-19 and 
689-11 of the French Criminal Procedure Code. This allows, under certain conditions, for the 
prosecution and trial of serious international crimes committed abroad when the person accused of 
the crime is usually resident in French territory.389 

Between 2017 and 2018, eight former executives were indicted for the financing of a terrorist 
enterprise, deliberate endangerment of people's lives, and working conditions incompatible with 
human dignity.390 These indictments included Frédéric Jolibois (The Director of the Jalabiya plant 
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since the summer of 2014), Bruno Pescheux (his predecessor), Jean-Claude Veillard (The Director of 
Security), Bruno Lafont (the former CEO of Lafarge between 2007 and 2015), Christian Herrault (the 
former Director-General of Operations) and Eric Olsen (Director of Human Resources between 2007 
and 2013 and then executive vice president of operations).391 The public prosecutor originally 
disregarded the accusations against the company Lafarge itself, as a legal person, however the 
judges in charge of the investigation subsequently returned to the accusations.392 On 9 May 2018, 
Sherpa and ECCHR filed a legal note with the investigative judges in order to request that the then 
parent company, Lafarge SA, as a legal entity, be indicted for complicity in crimes against 
humanity.393 Sherpa and ECCHR sustained that the crimes committed by ISIS in that region of Syria 
between 2012 and 2015 must be considered as crimes against humanity and that ‘Lafarge acted as 
an accomplice to these crimes by maintaining its business activities there, by neglectfully managing 
its employees’ security, and by financing IS in various ways with up to several million euro’.394 

Lafarge SA was indicted for complicity in crimes against humanity on 28 June 2018. The fact that the 
company itself, as a legal person, was indicted is unique. If found guilty, it will be the first time that a 
company is found criminally liable for complicity in crimes against humanity in France. 

Barriers 

Attribution of legal responsibility 

In this case, one potential barrier that the claimants may face lies in the high threshold required to 
establish corporate complicity. In particular, in order to establish the mental element for complicity, 
French criminal law requires that the accomplice knowingly provided assistance and facilitated the 
crime. In other words, ‘the accessory must have virtually, if not exactly, the same intent as the primary 
offender’.395 This might constitute an obstacle for the claimants in establishing Lafarge's criminal 
complicity in war crimes and crimes against humanity.  

Opportunities 

Public international law principles on jurisdiction 

The willingness, by certain MS courts, to make use some of the traditionally accepted bases for the 
exercise of extraterritorial jurisdiction under international law, can provide an enhanced access to 
justice to third country claimants by opening the jurisdiction of their courts to hear criminal 
proceedings for business-related human rights abuses.  These bases are, in particular, the principle 
of active personality, under which a State may exercise jurisdiction to regulate the conduct of its 
nationals including when it takes place in third countries,396 and the principle of universal 
jurisdiction, under which exterritorial jurisdiction can be exercised in order to prosecute certain 
universally condemned crimes. 
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The recognition of the concept of corporate complicity 

The legal concept of corporate complicity delineates the extent to which businesses can be held 
responsible for the acts of third parties.397 It can lead to the recognition that, in certain circumstances, 
businesses providing financial support to perpetrators of war crimes or crimes against humanity may 
be found complicit in gross human rights abuses. The indictment of Lafarge by the French court 
opens up the possibility of holding the company liable for its alleged complicity in war crimes and 
crimes against humanity. 

5.3.7. RWE 
History of the case 

RWE is a German electricity supply company, with headquarters in Essen, and operations in Europe, 
Asia and the USA.398 The company is the biggest CO2 emitter among European electricity 
suppliers.399 

In 2015, a climate change case was brought against RWE by a Peruvian farmer (Saúl Luciano Lliuya) 
from the village of Huaraz, in the Peruvian Andes. The claimant sustained that his house, which is 
located near a glacial lake, was at imminent risk of being flooded or destroyed as the glacier melted 
into the lake.400 In particular, the claimant affirmed that ‘the glacier loses stability because of the 
glacial melting which causes a higher risk of a glacial avalanche and thus makes it possible for a flood 
wave to emerge from the lake’.401 The claimant alleged that the melting of the glacier was due to 
greenhouse gas emissions which are responsible for global warming, and that RWE had contributed 
to it.  

This case is symbolic, as it is the first German lawsuit in which a company was sued for its role in the 
negative impacts of climate change.402 

Discussion of the case 

On 23 November 2015, Lliuya filed civil proceedings against RWE in Germany, before the regional 
court of Essen. He was represented by a German law firm and financially supported by the Stiftung 
Zukunftsfähigkeit foundation. The German NGO Germanwatch provided assistance with 
communication.403 The claimant argued that RWE was ‘liable, proportionate to its level of 
impairment (share of global greenhouse gas emissions), to cover the expenses for appropriate safety 
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precautions in favour of the claimant’s property from a glacial lake outburst flood from Lake 
Palchacoa’.404 

Before deciding to file civil proceedings, the claimant and his legal counsel analysed all possible 
mechanisms that might be available with regard to climate change, but funding was only available 
to national governments.405 In an interview, the claimant's legal counsel explained their decision not 
to bring legal proceedings in Peru on the basis that: ‘the only option in Peru would have been for 
[the claimant] to sue his own government (...) and his own government is, in his own eyes but also 
de facto, not a main polluter’.406 

The claim in Germany was based on Article 1004 of the German Civil Code on general nuisance, 
which states that, if one’s ownership is interfered with, the owner may require the person causing 
the nuisance to discontinue it.407 The claimant argued that under Article 7 of the Rome II Regulation, 
German law was applicable to the case. The reasoning being that although the damage itself (i.e. the 
melting of the glacier) had occurred in Peru, the event giving rise to the damage occurred in 
Germany since this was where the greenhouse gases were emitted. This view has not been 
challenged by the defendant or the Court. 

The claimant alleged that RWE was partly responsible for the flooding risk, as it significantly 
contributed to global greenhouse gas emissions, and thus to climate change. In particular, the 
claimant argued, citing a study,408 that RWE’s share in global total CO2 emissions from 1751 to 2010 
was about 0.47%.409 According to the claimant, the company should therefore pay 0.47% of the 
preventative measures (such as drainage) required to avoid, or at least effectively mitigate the 
consequences of global warming in the claimant’s area and  protect his home.410 More specifically, 
the total costs of flood defences amounted to approximately EUR 3.5 million, and the claimant 
argued that RWE should cover these expenses in proportion to its share of responsibility (i.e. by 
paying 0.47% of this sum which amounts to EUR17.000.411). His claim was therefore not for 
compensation, but merely for removal of impairment.412 

The claimant' s lawyer explained their decision to bring legal proceedings against just one specific 
company amongst all the public and private greenhouse gas emitters in the world, by the fact that 
it was ‘not very advisable to make things more complicated by joining lots of other companies to 
such a case’, and it made more sense to ‘start with one company’, being in this case Europe’s largest 
polluter.413 This case could therefore be seen as a merely symbolic case, as the claimant would only 
get, at best, 0.47% of what was needed to save his property. However, In the words of the legal 
counsel, ‘a judgment like that [recognizing the partial responsibility of a private polluter] is not just 
symbolic..., but would actually enable my client to seek redress from other polluters in a similar 
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manner’. In other words, such a case could set a precedent, allowing the law to evolve, and filling an 
existing regulatory gap.414 

As a defence, RWE argued that there was no legal basis for the claim since civil claims presuppose 
the existence of a damage and a causal relationship between that damage and the defendant's 
conduct.415 The defendant disputed the alleged danger of flooding, and thereby the very existence 
of an actionable damage.416 In addition, the defendant argued that, in this case, there was no 
identifiable linear chain of causation between one particular source of emission and one particular 
damage,417 and no causal relationship between emissions and global warming. RWE sustained in 
particular that ‘the Earth’s climate is a product of a highly complex system affected by many 
factors’.418 In other words, the defendant argued that a single company cannot be held responsible 
(or partly responsible) for the consequences of climate change.419  

Moreover, RWE stated that the claim was both inadmissible, due to the lack of legitimate interest of 
the claimant, and the lack of specificity of the claim,420 and unfounded as ‘climate change cannot be 
addressed through individual civil liability’ but must be tackled through national and inter-
governmental measures.421 

On 15 December 2016, the regional court of Essen dismissed the claim.422 According to the court, the 
principal motion of the claimant was inadmissible for lack of precision. Moreover, the court found 
that there was an ‘absence of adequate and equivalent causation of the impairment’. The court 
stated that ‘the pollutants, which are emitted by the defendant, are merely a fraction of innumerable 
other pollutants, which a multitude of major and minor emitters are emitting and have emitted. 
Every living person is, to some extent, an emitter’. It is therefore, according to the court, impossible 
to identify a linear chain of causation from any particular source of emission to any particular 
damage.423 

The claimant appealed the decision to the Higher Regional Court of Hamm.424 

On 30 November 2017, the Higher Regional Court reversed the decision of the regional court of 
Essen. The court stated that the claimant had demonstrated a sufficient interest on the basis of the 
fact that the present case did not concern 'an amount of 33 cents, but an amount of roughly 

                                                             
414 Ibid. 
415 Summary of the written statements of the defendant’s legal counsel, 15 November 2016, translation available at 
www.germanwatch.org/en/14841 (last accessed 3 October 2018), p. 2. 
416 Business & Human Rights Resource Centre, 'RWE lawsuit ...', op. cit. 
417 Summary of the submission of the defendant’s legal counsel, 28 April 2016, translation available at 
www.germanwatch.org/en/14841 (last accessed 3 October 2018), p. 1. 
418 Summary of the submission of the defendant’s legal counsel, op. cit., p. 2. 
419 ‘German court to hear Peruvian farmer’s climate case against RWE’, The Guardian, 30 November 2017, available at 
https://www.theguardian.com/environment/2017/nov/30/german-court-to-hear-peruvian-farmers-climate-case-against-
rwe (last accessed 3 October 2018). 
420 Summary of the submission of the defendant’s legal counsel, op. cit., p. 6. 
421 Ibid., p. 7. 
422 ‘Bauer verliert gegen RWE’, TAZ, 16 December 2016, available at http://www.taz.de/!5363985/ (last accessed 3 October 
2018). 
423 Landgericht Essen, Urteil, 2 O 285/15, 15 December 2016. Translation provided by Germanwatch e.V., available at 
www.germanwatch.org/en/14841 (last accessed 3 October 2018). The Court relied on a decision cited by both parties, the 
“Waldschadensurteil”, or “forest damage decision”: “the principles of the ‘forest damage decision’ are also applicable to 
the present case. In the former, the problem of causation lies particularly in that it is unclear whether specific emissions, 
contingent on wind direction and air pressure, indeed led to a specific damage to a specific forest”, p. 6. 
424 Berufungsbegründung, Az. 2 O 285/15, 23 February 2017. Translation provided by Germanwatch e.V., available at 
www.germanwatch.org/en/14841 (last accessed 3 October 2018). 

http://www.germanwatch.org/en/14841
https://www.theguardian.com/environment/2017/nov/30/german-court-to-hear-peruvian-farmers-climate-case-against-rwe
https://www.theguardian.com/environment/2017/nov/30/german-court-to-hear-peruvian-farmers-climate-case-against-rwe
http://www.taz.de/!5363985/


Access to legal remedies for victims of corporate human rights abuses in third countries 

73 
 

EUR17,000, assessed in accordance with the defendant’s alleged contribution to the cause of 
damage, which, the claimant has stated, would be required to avert potential damage to his 
property’.425 The court also stated that the alleged threat to the claimant's property was attributable 
to the defendant’s actions, since ‘the starting point of the chain of causation… [is] the role of the 
energy companies’ operations as an active (contributory) cause of the flood risk’.426 The Court, 
however, specified that this does not prejudge the final decision, and that ‘the case is not ready for 
judgment without taking evidence’.427 The court therefore required the parties to designate 
appropriate experts in order to proceed to the evidentiary stage. These experts were required to 
provide evidence in respect of the following allegations by the claimant: ‘a flood and/or mudslide 
resulting from the significant expansion and increase in the volume of water in Lake Palacocha poses 
a serious threat to the claimant's property’; the CO2 emissions released by the defendant’s power 
plants rise into the atmosphere, which leads to a higher concentration of greenhouse gases, which 
in turn results in an increase in average local temperatures, accelerating the melting of the glacier; 
and the defendant’s share in the contributory causation accounts for 0.47% of the total emissions.428 
At the time of writing, the case is still pending. 

Barriers 

Lack of adequate options for climate change related claims 

A more general barrier to which the claimant's legal counsel points is the fact that people whose 
human rights are affected by climate change lack adequate judicial and non-judicial mechanisms to 
bring their claims. In her view, there needs to be some regulations in this field at the EU or at the 
international level that would 'enable people to go somewhere without going to Court’. Such 
mechanisms should address the regulatory gap that currently exists regarding shared responsibility 
for climate change.429 

Access to evidence 

Lack of access to evidence poses a number of difficulties in this case. In particular, the Court is 
required to appoint two experts in order to start with the evidentiary phase. However, evidence in 
Peru with regard to the development of the glacier is difficult to gather as there is no Peruvian 
databank on glaciers. In addition, the absence of disclosure rules in the German legal system means 
that relevant data regarding the actual CO2 emissions of RWE are not easily accessible.430 

Difficulty of proving causality 

Proving causation can also be difficult, as shown by the different conclusions reached by the regional 
court of Essen and the Higher Regional Court on the matter. Proving the causal link between the 
actions of a single company and global phenomena such as climate change may prove challenging.  

Time barriers 
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The significant length of this type of proceedings constitutes a significant constraint. In particular, 
‘the fact that [the case] is still in Court in the evidentiary phase three years after the case was 
launched… is a barrier in itself’.431 The cost and huge amount of resources required in such a case is 
also an issue, and without the help of a foundation, it would not have been possible for the claimant 
to bring this case to Court.  

Opportunities 

This case demonstrates the usefulness of the choice of law option offered to the claimant by Article 
7 of the Rome II Regulation, between the law of the place where the damage occurred (lex loci damni) 
and the law of the place where the event giving rise to the damage occurred (lex loci delicti commissi) 
. In particular, the claimant was able to submit that German law was the applicable law on the basis 
that the event giving rise to the damage occurred in Germany since this is where the greenhouse 
gases were emitted. This is beneficial to the case as the environmental protection standards are 
higher in German law than they are in Peruvian law.  

5.3.8. Shell 
History of the case 

Royal Dutch Shell (RDS) is one of the world’s major oil and gas companies.432 Its headquarters are in 
the Netherlands and its registered office is in the United Kingdom. 

The company began its oil exploitation activities in Nigeria in 1958 and has established itself as the 
single most dominant of the independent oil companies to have exploited the oil resources of 
Nigeria.433 Shell operates in the Niger Delta and adjoining shallow offshore areas through its Nigerian 
subsidiary, the Shell Petroleum Development Company of Nigeria (SPDC).434 SPDC is the operator of 
a joint venture agreement formed between itself, the Nigerian National Petroleum Corporation 
(NNPC), a state-owned company, Total Exploration and Production Nigeria ltd and Nigerian Agip Oil 
Company ltd.435  

SPDC has more than 6,000 kilometers of pipelines and flow-lines, as well as 87 flow-stations, 8 gas 
plants and more than 1,000 producing wells.436 Oil spills from the pipelines have been reported to 
be frequent since the 1950s and have caused widespread oil contamination in the surrounding 
areas.437 In particular, a 2011 study carried out by the United Nations Environment Programme found 
that oil spills caused an extensive pollution of the surrounding soil and water and had a severe 
detrimental impact on the vegetation, crops as well as on fisheries sector, affecting the livelihood of 
those living and working on the contaminated land.438 In addition, the report highlighted that the 
Ogoni community, which has lived with chronic oil pollution throughout their lives, has been 
exposed to elevated concentrations of petroleum hydrocarbons in outdoor air and drinking water, 
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as well as through dermal contact with contaminated soil, sediment and surface water,439 and that 
the pollution was posing 'serious threats to human health'.440 The report highlighted several causes 
of the spills, in particular problems of corrosion linked to the fact that the pipelines 'are not being 
maintained adequately',441 and illegal extraction of oil.442  

Discussion of the case 

Proceedings in Nigeria 

The environmental damage and human rights harm allegedly resulting from the oil spills have given 
rise to numerous proceedings before the Nigerian courts, many of them against SPDC.443 However, 
claimants have faced many obstacles in accessing justice in Nigeria, ranging from delays, to issues 
linked to the under-development and reported lack of independence of the justice system having 
led Nigerian communities to affirm that Nigerian courts are unfit to hear the case against SPDC.444 
More generally there are concerns over the actual ability and willingness of the host state to provide 
effective remedy when it is an actual Joint Venture Partner of SPDC and the industry accounts for 
more than 90 per cent of export earnings.445 These barriers have prompted a number of claimants to 
seek justice before the courts of the home states of the company: the Netherlands and the United 
Kingdom. 

Proceedings in the Netherlands 

Five interrelated cases were brought before the Dutch civil courts – by four Nigerian farmers from 
the villages of Goi, Oruma and Ikot Ada Udo, together with a Dutch NGO (Milieudefensie) – against 
Shell, and more specifically against the parent company (RDS), and former parent company Shell 
Petroleum N.V., as well as its Nigerian subsidiary, SPDC, and former subsidiary Shell Transport and 
Trading Company.  

This case is particularly important as it was the first time that a Dutch multinational company was 
sued in the Netherlands for environmental damage and human rights abuses allegedly caused 
abroad by its foreign subsidiary. 

The claimants were seeking compensation for the environmental damage caused by oil spillages, 
which affected their health and their livelihood. The claimants were also seeking that Shell be 
ordered to effectively remedy the soil and water pollution and make provision for the prevention of 
new leakages and environmental damage.446 In addition, they requested the disclosure of key 
evidentiary documents from Shell with regard to the condition of the oil pipelines and the internal 
policies and operational practices of the Shell Group.447  
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441 Ibid., p. 25. 
442 Ibid.  
443 Amnesty International and al., 'Seeking justice, the rising tide of court cases against Shell', May 2018, available at: 
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444 'Shell battles Nigerian Communities in high-stakes London lawsuit', Reuters, 6 January 2017, available at: 
https://www.reuters.com/article/us-shell-nigeria-lawsuit-idUSKBN14Q1BR (last accessed on 15 October 2018).  
445 D. Blackburn, 'Removing Barriers to Justice ...', op. cit., p. 22.  
446 District Court of The Hague, Akpan v. Royal Dutch Shell Plc et al., C/09/337050 / HA ZA 09-1580, January 30, 2013, para. 
3.1. 
447 G. Skinner, R. McCorquodale and O. De Schutter, The Third Pillar - Access to Judicial Remedies for Human Rights 
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The claimants argued, in particular, that the Nigerian subsidiary had committed a tort of negligence 
in failing to protect them from the oil spillage, as a result of which they had suffered harm and loss.448  

The cases against the parent company were filed in the Netherlands under the Brussels I Regulation. 
Since RDS has its headquarters in the Netherlands, the Dutch Courts had jurisdiction to hear the 
claims against the parent company under Article 2(1) and Article 60(1) of the Brussels I Regulation. 
The situation was a bit more complex with regard to the claims against the Nigerian subsidiary as its 
statutory seat is located outside of Europe, and the Brussels Regime was therefore not applicable to 
it. Instead, the Dutch court applied Dutch national law to determine whether it could assume 
jurisdiction in the claims against SPDC. In Dutch national law, Article 7(1) of the Dutch Code of Civil 
Procedure gives a Dutch court with jurisdiction over one of the defendants, jurisdiction over the 
other defendants who are called to the same proceedings, provided that the claims against the 
various defendants are connected to the extent that reasons of efficiency justify a joint treatment.449 
Since the Dutch court had jurisdiction to hear the claims against the parent company, the claimants 
argued that it also had jurisdiction over the claims against the Nigerian subsidiary, as the claims 
against RDS and SPDC were interconnected.  

On 30 January 2013, the District Court of The Hague dismissed the claims concerning the villages of 
Goi and Oruma, ruling, amongst other things, that the oil spills resulted from acts of sabotage by 
third parties -such as the practice of bunkering whereby people illegally tap into pipelines to siphon 
off some of the oil for themselves450 - rather than poor maintenance of the materials on the part of 
the Nigerian subsidiary. The District Court found, however, that the Nigerian subsidiary was liable 
under the tort of negligence for the oil spills near the village of Ikot Ada Udo and ordered the 
defendant to pay compensation on the basis that SPDC had breached its duty of care under Nigerian 
law by failing to take the necessary measures to secure the wellhead (which could have easily been 
done) in order to prevent the acts of sabotage (in this case a simple adjustable spanner had been 
used to open the well).451 However, the court rejected the claims against the parent company, 
finding that under Nigerian law there was no general duty of care on parent companies to prevent 
their subsidiaries from inflicting damage on others through their business operations.452  

On appeal, SPDC contested the Dutch courts' jurisdiction and asserted that the claimants abused 
procedural law by initiating claims against the parent company that were obviously bound to fail 
and merely designed as a means to bring the action against the Nigerian subsidiary before the Dutch 
court as co-defendant on the grounds of Article 7(1) of the Dutch Code of Civil Procedure.453 SPDC 
asserted that the test that should be applied was whether the claims against the parent company 
                                                             
448 M.T. Kamminga, 'Transnational Human Rights Litigation against Multinational Corporations Post-Kiobel' in C. Ryngaert, 
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450 Earthrights International, 'Shell May Have to Compensate Villagers for Oil Damage from Sabotage or Theft', 27 June 
2014, available at: https://earthrights.org/blog/shell-may-have-to-compensate-villagers-for-oil-damage-from-sabotage-
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had any prospect of success, and if this was not the case, then the claim against the subsidiary should 
not proceed.454 The Court of Appeal of The Hague was therefore called upon to decide whether the 
claim against the parent company had reasonable prospect of being awarded. 

The claimants argued that the spill and the resulting environmental damage were the foreseeable 
consequence of a corrosion problem, which was due to the systematic maintenance failure by the 
Nigerian subsidiary.455 They further asserted that the parent company knew, or ought to have known, 
about the systematic failure of the Nigerian subsidiary in terms of maintenance of the pipelines and 
that the resulting environmental damage was a foreseeable consequence of such failure.456 They 
sustained that the parent company had the knowledge, possibility and means to take action in order 
to prevent it.457 In other words, according to the claimants, the parent company was negligent and 
failed to adequately control and supervise the maintenance of the pipelines and the clean-up of oil 
spills in Nigeria. By failing to utilize its knowledge and control its Nigerian subsidiary in such a way 
as to prevent the oil spill and its consequences, the parent company breached the duty of care that 
it owed to the Nigerian farmers and fishermen.458 

On 18 December 2015, the Court of Appeal rendered an interim judgment covering a number of 
procedural aspects, as well as the international jurisdiction of the Dutch Court.459  

Although the substantive debate will be assessed in the next stage of the appeal, the Court of Appeal 
of The Hague indicated some aspects that should be taken into consideration when deciding the 
outcome of the case. In particular, the Court of Appeal stated that, considering the foreseeable 
serious consequences of oil spills to the local environment from a potential spill source, it could not 
be excluded that the parent company may be expected to take an interest in the oil spills,460 or in 
other words that the parent company may owe a duty of care in accordance with the criteria set out 
in Caparo v Dickman [1990] UKHL 2, [1990] 1 All ER 56).461 The Court of Appeal went on to add: 'the 
more so if it has made the prevention of environmental damage by the activities of group companies 
a spearhead and is, to a certain degree, actively involved in and managing the business operations 
of such companies, which is not to say that without this attention and involvement a violation of the 
duty of care is unthinkable and that culpable negligence with regard to the said interests can never 
result in liability.'462 This is an interesting assertion as it suggests that, according to the Dutch court, 
the codes of conduct voluntarily adopted by the company can serve as a basis for establishing its 
duty of care, as well as the standard of overview and monitoring expected from the parent 
company.463 
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The Court of Appeal also pointed out that the assertion that the parent company did not know about 
the spillage and the condition and maintenance of the pipeline locally 'was not an adequate defense 
in all cases'.464  

As regards the applicable law, the Court of Appeal of The Hague stated that there was a consensus 
between the parties on Nigerian law being the law applicable to all claims in the dispute.465 Shell 
argued that since there are no decisions by Nigerian courts recognizing the liability of a parent 
company for the damages arising out of the operations of its subsidiary then Nigerian law by 
definition provides no basis for assuming a violation of a duty of care by the parent company in the 
context of cleaning up pollution and preventing repeated spills; this argument was rejected by the 
court.466 The court affirmed that since Nigerian law, as a common law system, is based on English law, 
common law and in particular English case-law are relevant sources of Nigerian law. English case-
law has established, in cases like Chandler v Cape, that parent companies may, in certain 
circumstances, owe a duty of care to the workers of their subsidiaries and the local communities 
directly affected by their operations.467 

The Court of Appeal concluded that it could not be ruled out that the parent company could be 
liable for damages resulting from the conduct of its subsidiary. It considered that the claims against 
the parent company and the Nigerian subsidiary were so closely connected that it was essential to 
hear and determine them together in order to avoid the risk of irreconcilable judgments resulting 
from separate proceedings. The court also ordered Shell to disclose a number of internal documents 
requested by the claimants.468  

Proceedings in the United Kingdom  

On 23 March 2012, approximately 15,000 Nigerian claimants, members of the Bodo community, filed 
civil proceedings in the London High Court against Shell, seeking compensation and damages for 
two oil spills that occurred in 2008 and 2009 in the regions of Bodo and Gokana.469 The claim against 
the parent company was filed in the UK under the Brussels I Regulation as Shell has its statutory seat 
in the UK, and the subsidiary joined the case voluntarily.470 Following a preliminary issues hearing, 
the UK High Court ruled, on 20 June 2014, that failure by the company to ensure adequate 
protection, maintenance and repair of its pipelines – which enabled the practice of illegal bunkering 
responsible for the spillage – could give rise to liability. In other words, the company may be 
expected to take reasonable steps to ensure the proper maintenance and protection of its 
infrastructure, which includes effective shielding and caring of the pipelines but also the use of 
appropriate up-to-date technology including leak detection systems, the provision of anti-tamper 

                                                             
an old pipeline whose insides were no longer monitored like the one in question; (b) were these maintenance standards 
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equipment and effective surveillance.471 It became apparent in the course of the trial that Shell was 
aware of the lack of adequate maintenance of its infrastructure years before the spills occurred.472 
Amnesty International also reported on an internal Shell email of December 2009 in which the 
company stated that it was ‘corporately exposed as the pipelines in Ogoniland have not been 
maintained properly or integrity assessed for over 15 years’.473 However, the case did not proceed to 
a full hearing as it was settled for a total of £55 million plus costs prior to the substantive trial. SPDC 
accepted liability for the spill.  

Following the Bodo litigation, civil proceedings were also filed in the London High Court in the 
Okpabi case, by around 42,500 Nigerian residents represented by the law firm Leigh Day, members 
of two communities (the Bille community and the Ogale community) occupying land adjacent to the 
oil pipelines and infrastructure operated by SPDC.474 

The claimants relied on the Brussels I Regulation to establish the jurisdiction of the UK courts over 
the claim against the parent company, since Shell had its registered office in the UK.475 As the Brussels 
I Regulation is not applicable to non EU-domiciled defendants, the claimants relied on English 
domestic law to establish the jurisdiction of the UK courts over the Nigerian subsidiary, and more 
specifically Paragraph 3.1(3) of Practice Direction 6B. This provides that a claimant may serve a claim 
form out of the jurisdiction with the permission of the court, where a claim is also made against 
another defendant and (a) there is between the claimant and the defendant a real issue which is 
reasonable for the court to try; and (b) the claimant wishes to serve the claim form on another person 
who is a necessary or proper party to that claim. Under this rule also known as the 'necessary or 
proper party gateway', the courts has to decide, first, if there is a real issue which is reasonable for 
the court to try in the claim against the UK-domiciled parent company, in order to ensure that the 
claim is not a specious one, only used as a way or bringing the foreign defendant before the UK 
forum.476. If the court is satisfied that this is the case, it must then be established that the foreign 
subsidiary is a necessary or proper party to the legal proceedings against the UK-domiciled parent 
company in order for SPDC to be able to join the proceedings in the UK against the RDS. 

English case-law has recognized that a duty of care may be owed not only to the employees of the 
subsidiary,477 but also, in appropriate circumstances, to the local communities adversely affected by 
the operations of the subsidiary.478 Relying on this case-law, the claimants asserted that, as a result 
of RDS's knowledge of and control over SPDC's operations and their foreseeable effect on the 
environment and communities, there was a relationship of proximity between RDS and the 
claimants. According to the claimants, it was fair, just and reasonable to impose a duty of care in the 
light of the fact that both companies were involved in exploration, extraction and transportation of 
crude oil. RDS had (or ought reasonably to have had) superior expertise, knowledge and resources 
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in respect of health and safety, and environment protection; and knew (or ought reasonably to have 
foreseen) that SPDC would rely on its superior expertise, knowledge and resources in those respects. 

Justice Fraser (Fraser J), sitting as a judge in the Technology and Construction court in this case, gave 
a ruling upon preliminary issues of law on 26 January 2017.479 On the basis of an analysis of the Shell 
Group's corporate structure, the judge found that the Caparo test (and in particular the second and 
third limbs regarding proximity and reasonableness) was not satisfied.480 The judge noted that in 
particular that (1) RDS did not hold shares directly in SPDC; (2) RDS did not conduct any operations 
in Nigeria; (3) only a minority (two) of officers of RDS were members of the Executive Committee of 
the Shell Group;  (4) RDS was in fact not permitted to conduct operations in Nigeria due to licensing 
requirements; (5) there was a joint venture in existence engaged in such activity in Nigeria of which 
RDS was not a member; and (6) imposing a duty of care upon RDS would potentially impose ‘liability 
in an indeterminate amount, for an indeterminate time, to an indeterminate class’.481 On this basis, 
the judge found that the relationship between the ultimate holding company of the Shell Group and 
the claimants in the Niger Delta was not a close one,482 and that the second limb of the Caparo test 
was not satisfied.483 The judge also considered it would not be fair, just and reasonable to impose a 
duty of care upon RDS (third limb of the Caparo test),484 and that RDS was not better placed than 
SPDC in respect of the harm; therefore it would not fair to infer that the subsidiary would rely upon 
the parent deploying its superior knowledge, in application of the principle set out by Tomlison LJ 
in Thompson v Renwick Group.485 Fraser J found that the factors listed by Arden LJ in Chander v Cape 
to indicate the existence of a duty of care on the part of the parent company were not present 
either.486 The court stated that ‘RDS simply has no experience whatsoever of oil operations in Nigeria, 
which is an extraordinarily difficult place to carry on such activities’.487 The judge concluded that: 
‘Absent the existence of proceedings on foot in England against RDS, there is simply no connection 
whatsoever between this jurisdiction and the claims brought by the claimants, who are Nigerian 
citizens, for breaches of statutory duty and/or in common law for acts and omissions in Nigeria, by a 
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Nigeria company’.488 The High Court therefore concluded that the claim against the parent company 
had no prospect of success and that, as a result, the claim against SPDC could not proceed in English 
courts.489  

The claimants appealed this decision. However, on 14 February 2018, the Court of Appeal affirmed 
the High Court's ruling on the basis that the claimants could not demonstrate a properly arguable 
case that the parent company owed them a duty of care and that, therefore, the case against RDS 
was bound to fail.490 The decision of the Court of Appeal was a split one, and the leading judgment, 
delivered by Lord Justice Simon (Simon LJ), focused on issues of proximity and evidence of the 
exercise by the parent company of control over the operations of the subsidiary.491 Simon LJ 
considered that the mandatory policies and standards set out by the parent company for the whole 
group were insufficient to establish that the parent company exercised material control over the 
operations of is subsidiary.492 This suggest that, in the court's view, the establishment of a duty of 
care of the parent company would require 'evidence of significant involvement of RDS in the day-to-
day operations of SPDC and of operations control, including imposition (as opposed to 
promulgation) and enforcement of mandatory design and engineering practices'.493 The Court of 
Appeal concluded that the English Court did not have jurisdiction over the claims. Amnesty 
International warned that this ruling ‘sets an especially dangerous precedent. If it stands, then the 
UK Courts have given free rein to multinational companies based in the UK to abuse human rights 
in third countries. Poor communities and developing countries will pay the price’.494  

The claimants applied for permission to appeal the lawsuit. On 27 April 2018, more than 40 UK and 
international NGOs submitted a letter to the UK Supreme Court supporting the claimants' 
application to appeal. They affirmed that the ruling of the Court of Appeal could severely limit access 
to justice for the victims of the global operations of UK-based companies.495 On 9 July 2018, the 
Supreme Court announced its intention to defer its decision on the claimants' application to appeal 
until judgment had been given in a similar case concerning the liability of a parent company for the 
operations of its subsidiaries in third countries: Vedanta Resources PLC and another (Appellants) v 
Lungowe and others (Respondents)496 (see case study below). 
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Barriers 

Attribution of legal responsibility 

The principle of separate legal personality normally entails that each of the entities that make up the 
multinational company is considered autonomous and normally liable separately. As a result, a 
parent company will not generally be held responsible for the acts and omissions of its subsidiary. 
However, certain EU MS laws acknowledge that a parent company may, in certain circumstances,  
owe a duty of care to the persons affected by the activities of its subsidiaries. For instance, in the 
Shell case, the Dutch Court of Appeal affirmed that it could not be ruled out that the parent company 
may owe a duty of care to the claimants and be found liable for the human rights impacts arising out 
of its subsidiary's activities because of its own negligence in managing and monitoring its subsidiary. 
In doing so, the court opened the door to the possibility of circumventing the corporate veil. 
However, the English court reached the opposite conclusion by finding that the claimants could not 
demonstrate a properly arguable case that the parent company owed them a duty of care and that, 
therefore, the case against RDS was bound to fail. This illustrates the legal uncertainty surrounding 
the extent to which parent companies may have legal responsibilities, in different jurisdictions, in 
relation to the human rights abuses connected to the operations of its subsidiaries.497 This 
constitutes an obstacle to access to remedy in itself, but also gives rise to further barrier by creating 
delays and adding to legal costs.498  

Jurisdiction  

EU private international law rules on jurisdiction set out in the Brussels I Regulation are applicable to 
the legal proceedings brought in Europe against the parent company but are not applicable to the 
legal proceedings brought in Europe against the foreign subsidiary. The latter might be added as a 
co-defendant when the domestic law of the forum allows it, but this creates a number of difficulties 
as illustrated in the English proceedings. In addition, it imposes a high evidential burden on the 
claimants at an early stage of the proceedings in which they have rarely had access to the internal 
documentation of the company that they need to substantiate their claims.499 

Applicable law 

Article 4(1) of the Rome II Regulation provides that the applicable law is the law of the place where 
the damage occurred. In practice, the solution pointing at the law of the host state, a developing 
country generally with lower standards of protection, as the applicable law often results in lack of 
access to substantive justice for the victims of corporate human rights abuses. For example, in the 
Shell case, the District Court had found that under Nigerian law there was no general duty of care on 
parent companies to prevent their subsidiaries from inflicting damage on others through their 
business operations.  

Opportunities 

Giving teeth to the codes of conduct through judicial activism 

In the Dutch proceedings, the Court of Appeal of The Hague referred to the codes of conduct 
voluntarily adopted by the company as a potential basis for establishing its duty of care as well as 
the standard of overview and monitoring expected from the parent company. This shows that, 
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through the work of the judge, soft law instruments have the potential of giving rise to harder-edged 
legal duties. 

5.3.9. Trafigura 
History of the case 

Trafigura is one of the world's largest oil, metals and minerals traders.500 The parent company, 
Trafigura Beheer BV (TBBV), was founded and incorporated in the Netherlands in 1993.501 It has an 
English subsidiary, Trafigura Ltd., which, in October 2004, chartered the Panamanian-registered ship 
Probo Koala.502 Between April and June 2006, gasoline blend stocks were transferred to the Probo 
Koala. An oil refining process known as 'caustic washing' was carried out aboard the Probo Koala so 
as to 'remove corrosive and pungent sulphur compounds from poor quality crude oil so that it can 
be blended into petrol and diesel'.503 It has been reported that the treatment with caustic soda 
generates 'highly hazardous substances' as a result of which it has been banned in most countries 
but continues to be used on board tankers at sea.504  

On 30 June 2006, the Probo Koala docked at the port of Amsterdam in order to refuel and offload 
the content of its slop tanks.505 Because of the strong odours emanating from the waste, the 
Amsterdam port services decided to carry out an analysis of samples from the waste, which revealed 
'a significantly higher chemical oxygen demand than it was permitted and able to process on its 
premises, in addition to a high quantity of mercaptans, which was causing the foul stench'.506 
Amsterdam port services revised the cost estimate and provided the company with a new and 
substantially increased quote (from EUR 20 per cubic meter to EUR 900 per cubic meter) for 
processing the waste because of the higher level of toxicity revealed by sample analysis which 
required a more complex and costly treatment to be carried out in Rotterdam.507 Trafigura rejected 
the new quote and had the substance reloaded onto the Probo Koala which subsequently left the 
port of Amsterdam.508  

The Probo Koala berthed in Abidjan (Côte d’Ivoire) on 19 August 2006.509 Trafigura arranged for the 
unloading and disposal of the waste with a local contractor, the newly created company Tommy Ltd, 
through its Ivorian subsidiary, Puma Energy, and with the assistance of its shipping agent in Abidjan, 
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WAIBS for a cost of $30-$35 per cubic meter.510 528 cubic meters of liquid waste were offloaded from 
the Probo Koala and loaded onto 12 trucks rented by Tommy before being dumped that evening, 
the following day and a few weeks later in 18 dumping points in 8 sites around the city.511 It was 
reported that 'none of the dumping sites had proper facilities for the treatment of chemical waste.'512  

According to a report carried out by the United Nations Disaster Assessment & Coordination 
(UNDAC), the main chemicals found in the original waste - hydrogen, mercaptans, phenols, 
hydrocarbons (a mixture of paraffins, olefins, naphthenes and aromatics) - 'can be harmful to humans 
and the environment if serious exposure takes place.'513 Direct exposure to the waste by residents of 
the surrounding area was reported to have occurred through skin contact and through the breathing 
in of volatile substances, while secondary exposure was reported to have occurred through contact 
with surface water, groundwater and eventually through the consumption of food grown on or 
extracted from contaminated land and water.514 An overwhelming number of people sought 
medical assistance in the immediate aftermath of the dumping. According to the World Health 
Organisation, the symptoms they suffered, which included nosebleeds, nausea and vomiting, 
headaches, skin lesions, eye irritation and respiratory symptoms, 'are consistent with exposure to the 
chemicals known to be in the waste'.515 In total, the Ivorian authorities reported that over 100,000 
people sought medical assistance, 69 persons were hospitalized and 15 people died, and that these 
figures may well be higher taking into account additional deaths and long-term health 
consequences.516 In addition, it was reported that a number of residents had to abandon their homes 
and 'many businesses forewent commercial earnings for a significant period of time following the 
contamination'.517 

Discussion of the case 

Proceedings in Côte d'Ivoire 

On the 1st of September 2006, following an investigation carried out by the judicial authorities of 
Côte d’Ivoire, several persons were arrested including Salomon Ugborugbo, the director of the 
company Tommy, N'Zi Kablan, an executive of the society PUMA Energy and Noba Amonka, the 
director of the society WAIBS.518 A few days later, former harbour officer, Marcel Bombo Dagui, three 
custom officials, Anne-Marie Tétialou, Théophie Ambroise and Yao Kouassin who were in charge of 
overseeing the offloading of the waste from the Probo Koala, and the former director of the Affaires 
maritimes et portuaires within the Ministry of Transport, Jean-Christophe Tibé Bi Balou, were also 
arrested. On 18 September 2006, Trafigura Chairman and co-founder Claude Dauphin and his 
manager for Africa Jean-Pierre Valentini were arrested at Abidjan airport as they were about to leave 
the country following a visit to investigate the matter.519 The pair were held in custody until 14 
February 2007 on charges of complicity in poisoning and violation of the law protecting public 
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health and the environment.520 On 13 February 2007, Trafigura reached a settlement with the Ivorian 
government - acting in its own name and in the name of all the victims - under the terms of which 
Trafigura agreed to contribute to the building of a waste treatment plant and pay USD198 million to 
the state 'for the compensation of the damages suffered by the state, as well as compensation to the 
victims and a complete remediation of the sites', in return for which the State of Côte d’Ivoire 
undertook to guarantee Trafigura 'that it would take care of any claim relating to the events and take 
all appropriate measures to guarantee the compensation of the victims of the said event',521 and also 
agreed that it would waive 'once and for all its right to prosecute, claim or mount any action or 
proceedings in the present or in the future' against all Trafigura parties (i.e. Trafigura itself, its 
directors, employees and its Ivorian subsidiary).522 The agreement hencewith absolved Trafigura 
from civil or criminal liability arising out of the facts and stressed that the payment did not imply 
recognition on the part of the company of any sort of responsibility for the events.523 Trafigura 
executives and employees were released on bail the following day.524 It was reported that 'despite 
the State agreeing to accept responsibility for any future claim relating to the dumping and to take 
all appropriate measures to compensate victims, no mechanism or steps were subsequently taken 
to enable further action by victims'.525 Concerns were also raised regarding the adequate allocation 
of the compensation from the settlement to the victims. In particular, it was reported that many 
victims had been left out, that the government kept the bulk of the settlement money and that, the 
amounts actually distributed were arbitrary, and that they did not take into consideration the 
severity of the harm suffered, nor did they include an assessment of long-term consequences.526 

On 19 March 2007, the Indictment Division of the Abidjan Court of Appeal dropped all criminal 
charges against Trafigura's executives on the basis that there was insufficient evidence to proceed 
with the charges against them.527 In particular, the court found that 'the investigation failed to reveal 
any act committed personally by the defendants Dauphin, Claude and Valentini, Jean-Claude’ and 
that they ‘found themselves at the centre of these proceedings because they had travelled to Côte 
d’Ivoire of their own free will in order to help limit the damageable consequences of the acts 
committed by Ugborugbo Salomon Amejuma (the director of Tommy) and others’.528 The charges 
against the director of the Ivorian subsidiary, N'Zi Kablan, were also dropped.529 According to the 
FIDH, the decisions to dismiss the charges against them was a direct consequence of the settlement 
between Trafigura and the Ivorian government.530  
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The Ivorian court found that there was enough evidence to proceed with the charges against 12 
other individuals (who were not employees of Trafigura), including State officials who were 
implicated in the dumping.531 On 22 October 2008, Salomon Ugborugbo, the director of Tommy, 
which was in charge of the offloading and disposal of the waste, was convicted for poisoning by the 
Assize Court of Abidjan and sentenced to a term of 20 years imprisonment. In addition, Essoin Kouao, 
a shipping agent from WAIBS who had recommended the company Tommy to the Ivorian subsidiary 
of Trafigura was sentenced to 5 years imprisonment.532 The former harbour master, customs officials 
and former director of the Affaires maritimes et portuaires were acquitted. 

Proceedings in the UK 

On 10 November 2006, a group of over 30,000 Ivorian citizens brought civil proceedings in the UK 
before the High Court of Justice in London against the English subsidiary (Trafigura Limited) that 
chartered the ship.533 The Dutch parent company TBBC was joined as a party in February 2007.534 The 
claimants were represented by the UK law firm Leigh Day on a 'no win no fee' basis, meaning that 
they would not be required to pay legal costs if their case was not successful,535 while Trafigura was 
represented by Macfarlanes.536 

The claimants claimed over £100 million in compensation for the injuries they had allegedly suffered 
after being exposed to the waste.537 They sustained that, by exporting untreated waste to Côte 
d'Ivoire, Trafigura breached Article 18(1) of Council Regulation (EEC) 259/93 implementing the Basel 
Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal 
which includes a ban on the export of hazardous waste for disposal outside the EU/EFA area.538  

Trafigura contested the toxicity of the waste and the number of victims,539 and maintained that it 
had entrusted the disposal of the waste to the local contractor Tommy and had no reason to doubt 
the ability of Tommy to properly handle slop disposal. In particular, Trafigura continued to affirm 
that: 'the discharge of slops to a nominated contractor, Company Tommy, was conducted in 
accordance with local and international regulations, with the approval of the port authorities and in 
the presence of both the police and customs officials. Sadly, the contractor then dumped the slops 
illegally at sites around the city. Trafigura could not have foreseen these actions, which were in 
flagrant breach of both the operator’s license and Company Tommy’s contractual undertakings to 
Trafigura.'540  

The claimants' lawyers presented evidence to the court that the defendants had attempted to 
influence individual claimants to alter their statements and, on 23 March 2009, the High Court of 
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Justice granted an injunction prohibiting the defendant from having 'any communications, by 
whatever means, with any claimant'.541  

 On 16 September 2009, just a few weeks before going to trial, the parties reached an out-of-court 
settlement whereby Trafigura agreed to pay approximately £30 million.542 In exchange of the 
settlement, the parties agreed a waiver of all claims against Trafigura.543 In addition, the parties 
agreed that there would be no admission of liability by Trafigura for the harm alleged by the 
claimants, that the information, materials and medical expert evidence gathered during the 
proceedings would remain confidential,544 and that a joint statement would be released 
acknowledging that 'the slops could at worst have caused a range of short term low-level flu like 
symptoms and anxiety'.545 

In the meantime, Trafigura filed libel proceedings against the BBC programme Newsnight which, on 
13 May 2009, broadcast a piece and published a story on its website on the events described as 'the 
biggest toxic dumping scandal of the 21st century'. The programme detailed the composition of the 
waste dumped in Abidjan and affirmed that it was revealed to be lethal by the Dutch authorities.546 
It also included an interview with a toxicologist from the Royal Society of Chemistry, who stated that 
the waste 'would bring a major city to its knees'.547 It was also alleged, amongst other things, that the 
waste had caused deaths and miscarriages.548 Trafigura disputed this, relying on the opinion of 20 
independent experts in shipping, chemistry, modeling, toxicology, tropical medicine, veterinary 
science and psychiatry who had been appointed as part of the investigation of the events that 
occurred in Abidjan, and 'were unable to identify a link between exposure to the chemicals released 
from the slops and deaths, miscarriages, still births, birth defects, loss of visual acuity or other serious 
and chronic injuries'.549 The BBC was ordered to pay £28,000 in damages to Trafigura and had to 
retract its allegations and apologize on air.550  

In September 2009, various media in the UK (The Guardian and the BBC) and in the Netherlands and 
Norway obtained and published some of Trafigura's internal emails, which revealed that staff knew 
that the waste was hazardous and that disposing of it would prove both difficult and costly. It 
reported that Trafigura's Chairman, Claude Dauphin, urged his team to 'be creative' in the way they 
dealt with the waste.551 That same month, The Guardian also obtained a document, the Minton 
Report, which had been commissioned by Trafigura to John Minton (from the scientific consultancy 
firm Minton, Treharne & Davies Group) in 2006 and which acknowledged that the waste was 
potentially harmful and 'capable of causing severe human health effects through inhalation and 
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ingestion.'552 The report also stated that the medical issues reported by the inhabitants of Abidjan in 
the aftermath of the dumping were consistent with the release of hydrogen sulphide gas contained 
in the waste; the effects of exposure could have included severe burns to the skin and lungs, eye 
damage, vomiting, diarrhoea, loss of consciousness and death. The report affirmed that the dumping 
of the waste would have been illegal in Europe and the proper method of disposal should have been 
through the use of a special chemical treatment called wet-air oxidation.553 

On 11 September 2009, Trafigura sought and obtained from the UK High Court an injunction in order 
to prevent the newspaper The Guardian from publishing the Minton Report. The argument put 
forward by the company's lawyer in order to obtain the injunction was that the report was only 
preliminary, it had been proven to be inaccurate and it was confidential and privileged as it had been 
commissioned for use in litigation.554 The injunction was referred as a 'super-injunction' as it not only 
prevented the publication of the document but also prohibited disclosure of the existence of the 
injunction itself.555 A breach of the injunction would constitute contempt of court, punishable by 
imprisonment or sequestration of a company's assets.556 

In October 2009, Paul Farrelly, Labour MP for Newcasle-under-Lyme brought up the events during 
Parliamentary Questions. The Guardian requested authorization of Trafigura's lawyer (Carter-Ruck) 
to report on the parliamentary proceedings, but this was denied.557 Trafigura's lawyer later sought 
to prevent the parliamentary debate from taking place.558  

The super-injunction was eventually circumvented. The parliamentary question and the gagging 
order around it were revealed by Twitter users following the publication by the Guardian on 12 
October 2009, that the Parliament's order papers of the day contained a question to be answered by 
a minister and that the newspaper had been 'prevented from identifying the MP who has asked the 
question, what the question is, which minister might answer it, or where the question is to be 
found'.559 The whole debate around the super-injunction gave rise to concerns about the 
mechanisms in place to protect whistle-blowers, press freedom, and freedom of speech.560 

Proceedings in France 

On 29 June 2007, FIDH's Legal Action Group filed criminal proceedings with the Prosecutor's office 
in Paris in the name of 20 Ivorian claimants against the two French executives, Claude Dauphin and 
Jean-Pierre Valentini of Trafigura. The pair were sued on charges of dumping harmful substances, 
manslaughter, bribery and violation of the special provisions concerning cross-border movements 
of waste.561 However, the case was dismissed by the prosecutor on 16 April 2008, on the grounds 
that the proceedings were 'entirely of foreign origin'.562 In particular, it was noted that Claude 
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Dauphin and Jean-Pierre Valentini did not have permanent ties to the French territory, that the 
subsidiaries and commercial entities belonging to the Trafigura group were established outside of 
French territory, and there were other ongoing legal proceedings elsewhere.563 

Proceedings in the Netherlands 

In June 2008, the Dutch Public Prosecutor brought charges in the Netherlands relating to the illegal 
export of waste from the Netherlands to Côte d'Ivoire against the Dutch parent company TBBV, the 
Chairman of Trafigura, Claude Dauphin, an employee of Trafigura Limited Naeem Ahmed (who was 
in charge of the 'caustic washing' aboard the vessel), the Ukrainian captain of the Probo Koala, Sergiy 
Chertov, APS, its director, Evert Uittenbosch, and the Municipality of Amsterdam,564 concerning the 
events that took place in the Port of Amsterdam. The court dismissed the case against Claude 
Dauphin.565 On 16 September 2009, Greenpeace Netherlands challenged that decision not to 
prosecute Trafigura's Chairman. The Court of Appeal rejected its complaint and found that 
Greenpeace lacked legal standing to request prosecution for the criminal offences.566 On 6 July 2010, 
the Dutch Supreme Court held that the Court of Appeal should review whether Claude Dauphin 
could be prosecuted.567  

On 23 July 2010, Naeem Ahmed was found guilty of having concealed the hazardous nature of the 
goods (on the basis of s174 of the Dutch Penal Code) and delivered such goods to APS, and was 
given a six-month suspended sentence and a fine of EUR25,000.568 TBBV was condemned by the 
Amsterdam District Court to pay the maximum fine of EUR 1 million for shipping hazardous waste to 
the Netherlands and illegally instructing the Probo Koala to export the hazardous waste for disposal 
in Côte d'Ivoire after having concealed the hazardous nature of the transported waste described by 
the company as 'routine slops from ordinary tank-cleaning', in violation of article 18(1) of the 
European Waste Shipment Regulation, implementing the Basel Convention on the Control of 
Transboundary Movements of Hazardous Wastes and their Disposal.569  

On 21 December 2011, the Amsterdam Court of Appeal upheld the decision.570 The court found that 
APS and its director had made an 'excusable error of law' by transferring the waste back to the Probo 
Koala as it had relied on the permission given by the Environmental and Buildings Departments of 
the Amsterdam Municipality.571 On 23 December 2011, the same court considered that the 
municipality of Amsterdam was immune to prosecution as it was exercising its executive 
functions.572  

On 16 November 2012, an out-of-court settlement was reached, following which the criminal 
prosecution of Claude Dauphin was withdrawn, and the outstanding cases were all then settled. The 
company agreed to pay the existing EUR 1 million fine, plus a further EUR 367 000 as compensation 
for assets acquired through the illegal export, Claude Dauphin was asked to pay a EUR 67 000 fine 

                                                             
563 Ibid.  
564 Amnesty International, Injusticed Incorporated, op. cit., p. 107. 
565  D. Blackburn, 'Removing Barriers to Justice...', op. cit., p. 27. 
566 Amnesty International, Injusticed Incorporated, op. cit., p. 109. 
567 D. Blackburn, 'Removing Barriers to Justice...', op. cit., p. 27. 
568 Amnesty International, Injusticed Incorporated, op. cit., p. 108. 
569 - Regulation (EC) No 1013/2006 of the European Parliament and of the Council of 14 June 2006 on shipments of waste 
570 FIDH, "Corporate Accountability for Human Rights Abuses ...", op. cit., p. 362. 
571 Amnesty International, Injusticed Incorporated, op. cit. at 108. 
572 Associated Press, "Amsterdam court fines oil trader Trafigura €1 million for its role in hazardous waste case", 23 July 
2010, available at: 
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(which corresponded to the maximum fine that could be imposed for illegal export of waste), and 
Naeem Ahmed was required to pay a fine of EUR 25 000, in exchange of which all the legal 
proceedings were ended.573  

In 2015 and 2016, two associations (the Stichting Union des Victimes de déchets Toxiques d'Abidjan 
(UVDTAB) and the Stichting Victimes des déchets toxiques Côte d'Ivoire (VDTCI)) brought civil 
proceedings against Trafigura in the Netherlands.574 They were each claiming to represent over 
100,000 Ivorian victims.575 As a response to these proceedings, Trafigura filed a criminal complaint 
against UVDTAB for forgery and fraud.576 On 30 November 2016, the district court of Amsterdam 
declared UVDTA inadmissible in its claim.577 The VDTCI's claim was also dismissed by the Dutch 
court.578  

Barriers 

Legal standing 

Issues of legal standing impeded Greenpeace to request a prosecution for the criminal offences 
carried out by Trafigura as the NGO was found to have an ‘insufficiently direct interest’.579 

Jurisdiction 

The fact that the criminal proceedings were rejected in France as being 'entirely of foreign origin' 
constitutes an obstacle to the access to justice for the victims. This is so especially as the French 
courts could have decided to assert their jurisdiction in this case on the basis of the principle of active 
personality, under which a State may exercise jurisdiction to regulate the conduct of its nationals 
including when it takes place in third countries, and enshrined in article 113-6 of the French criminal 
code.580 

Doctrine of immunities 

In the Netherlands, the municipality of Amsterdam was deemed to be immune from prosecution. 
The doctrine of immunity served to shield the Dutch authorities from their liability with regards to 
the illegal export of hazardous waste from an EU country to an ACP (African, Caribbean and Pacific) 
state which is prohibited under EU law.  

Effectiveness of out-of-court settlements in providing effective access to justice 

According to Amnesty International, if the UK settlement provided some measures of justice for the 
individuals who received compensation, it had a number of shortfalls. In particular, 'the claim did not 
represent all the victims of the toxic dumping but rather a limited group of people who were able to 
produce the documentary evidence needed581 to substantiate their claim.'582 In addition, Amnesty 
International affirmed that 'as with other settlement agreements and with civil claims more 
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generally, the settlement focused on financial compensation only. Other key elements of remedy, 
such as health care provision and decontamination (or rather the money needed to pay for these), 
were not included in the agreement'.583 Moreover, in the aftermath of the UK settlement, recurrent 
issues arose in relation to the transfer of the victims' compensation. In particular, the distribution 
process was derailed by a group called National Coordination of Toxic Waste Victims of Côte d'Ivoire 
(CNDT-CI) which falsely claimed to represent the victims and tried to secure control of the 
compensation fund.584 CNDT-CI managed to obtain a court order in Côte d'Ivoire to freeze the money 
and then for it to be transferred to its bank account for distribution to the claimants. Leigh Day 
agreed to a joint distribution process with CNDT-CI in order to prevent all-out fraud but eventually a 
significant amount of the fund was reported to have disappeared and 6,000 people remained 
unpaid.585 Furthermore, Trafigura continued to deny that it had any responsibility in the event. The 
UK settlement included a final statement according to which 'it remains Trafigura's position that it 
did not foresee, and could not have foreseen, the reprehensible acts of Compagnie Tommy in the 
dumping of the slops in and around Abidjan in August and September 2006, and that Compagnie 
Tommy acted entirely independently of, and without any authority from Trafigura.' 586 

5.3.10.  Vedanta 
History of the case 

Vedanta Resources plc (Vedanta) is a holding company for a diverse group of base metal and mining 
companies,587 which is headquartered in the UK.588 In 2004, Vedanta acquired a 51% interest in 
Konkola Copper Mines Plc (KCM), a public limited company incorporated in Zambia, which owned 
and operated the Nchanga mine. The remaining 49% was held by ZCCM Investment Holdings Plc 
(‘ZCCM’), a State-owned company. In February 2008 Vedanta increased its shareholding, via call 
options, to 79.42%, while the remaining 20.58% of the shares remained with ZCCM . 

Several reports revealed that toxic effluent from KCM's operations of the Nchanga mine were 
discharged into the waterways and the local environment.589 In particular, a 2014 report from the 
Zambian Government Auditor General found that 'effluent discharged from the Nchanga mine into 
surface water contained material quantities of toxic metals and other substances which significantly 
exceeded permitted levels'.590 

In April 2017, KCM launched its Going Green campaign, designed to restore the environment around 
its mining sites. However, the campaign has not yet been fully implemented.591 On 2 October 2018, 
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Vedanta Resources was officially removed from the London Stock Exchange amidst loud protests at 
the company’s last Annual General Meeting in London. 592  

Discussion of the case 

Proceedings in Zambia 

Between 2007 and 2008, a number of environmental lawsuits failed in respect of some or all of the 
claimants for various reasons.593 One of these cases, known as the Benson Shamilimo case, was 
rejected on the basis that the claimants were unable to obtain expert evidence to prove a connection 
between their illnesses and their exposure to radiation.594 In another case, known as the Nyasalu 
case,595 the claimants succeeded on liability, however 1,989 claimants failed to obtain damages in 
the Supreme Court as they had not submitted medical reports.596  

Proceedings in the UK 

On 31 July 2015, 1,826 Zambian citizens from the Chingola region brought civil proceedings against 
both the UK parent company Vedanta and its Zambian subsidiary KCM on the basis of alleged 
personal injury, damage to property and loss of income, amenity and enjoyment of land arising out 
of discharges from the Nchanga copper mine. In particular, they sustained that the mine operations 
polluted the waterways and the Kafue river into which they flow, affecting their livelihood.597 They 
argued that the waterways were of critical importance to their livelihood and physical, economic and 
social wellbeing. More specifically, they affirmed that they relied on the waterways 'as their primary 
source of clean water for drinking, bathing, cooking, cleaning and other domestic and recreational 
purposes' and that they used them to irrigate crops and sustain livestock.598 The claimants sought 
damages, remediation, and cessation of the ongoing pollution.599 

The claimants, who were represented by Leigh Day, argued that the parent company had committed 
a tort of negligence in failing to ensure that KCM's mining operations did not cause harm to the 
environment or local communities.  

The applicable law to the dispute was Zambian law as the law of the place where the damage 
occurred under Article 4 of the Rome II Regulation. As English common law is of significant weight 
in the Zambian legal system,600 the claimants relied on English case-law to affirm that Vedanta owed 
them a duty of care on the basis of the very high level of control and direction continuously exercised 
by the parent company over the mining operations of its Zambian subsidiary and over the 
compliance, by the latter, with applicable health, safety and environmental standards.601  
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In addition, the causes of action against the Zambian subsidiary included negligence, nuisance, 
trespass and liability under Zambian statute law.602 The claimants also sustained that KCM was strictly 
liable for the consequences of toxic discharges under a number of Zambian statutory provisions.603  

The claimants relied on the Brussels I Recast Regulation to establish the jurisdiction of the UK courts 
over the claim against the parent company, since Vedanta was domiciled in the UK. As the Brussels I 
Recast Regulation is not applicable to non EU-domiciled defendants, the claimants relied on English 
domestic law to establish the jurisdiction of the UK courts over the Zambian subsidiary. In particular, 
in English law, under Practice Direction 6B, paragraph 3.1(3), English courts may have jurisdiction 
over a defendant if he is a 'necessary or proper' party to proceedings against another defendant 
against whom there is a real issue to be tried. The claimants submitted that the Zambian subsidiary 
could be joined in the legal proceedings against the UK-domiciled parent company as KCM was a 
necessary or proper party to the legal proceedings, and there was, between themselves and Vedanta, 
a real issue which was reasonable for the UK court to try. They also sustained that access to justice 
issues would make it impossible for these claims to be tried in Zambia.604 

The defendants challenged the jurisdiction of the UK courts to try the claims against KCM on the 
basis of the doctrine of forum non conveniens which allows a court to decline to exercise jurisdiction 
over a dispute on the grounds that there is a more appropriate forum to try the claim. More 
specifically, KCM sustained that the appropriate place to bring the claims against KCM was Zambia 
since the entire focus of the case was in Zambia, as this was where the alleged torts were committed, 
where the damage occurred, where all the claimants lived, where KCM is domiciled and the law of 
Zambia was applicable to the proceedings.605 

The claimants affirmed that the English courts had no discretion to decline the jurisdiction conferred 
on them by Article 4 of the Brussels I Regulation as the ECJ decision in Owusu v. Jackson excluded the 
possibility for EU MS courts to apply the doctrine of forum non conveniens when the Brussels I Recast 
regulation is applicable.606 

Vedanta sustained that Owusu v. Jackson was not applicable on the grounds, firstly, that it was a case 
on its particular facts with no applicability to the present case; secondly, that the rule in Owusu v. 
Jackson was plainly and obviously flawed and should not be followed;607 secondly that the reasoning 
of the ECJ was plainly and obviously flawed and should not be followed;608 and thirdly that the 
proceedings against Vedanta were an abuse of EU law in that they constituted a device designed 
simply to ensure that the real claim, against KCM, was litigated in the UK rather than in Zambia.609 

In a judgment of 27 May 2016, Coulson J sitting as a judge in the Technology and Construction Court, 
affirmed the jurisdiction of the English courts to hear the case.610The judge stated that, while it was 
obvious that Zambia was the most appropriate forum to try the claims against KCM,611 the existence 
of ongoing proceedings between the claimants and Vedanta meant that England was in fact the 
appropriate place to try the claims against KCM since 'two trials on opposite sides of the world on 
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precisely the same facts and events (...) is unthinkable'.612The judge also expressed his views that the 
claimants would almost certainly not get access to justice if these claims were pursued in Zambia'.613 

In addition, the judge acknowledged that there were legitimate concerns about both the conduct 
of the parent company, which was seen as the real architect of the environmental pollution in 
Zambia,614 and about the financial position of the subsidiary, which may not have the ability to pay 
compensation to the claimants.615Coulson J stated that: 'since it is Vedanta who are making millions 
of pounds out of the mine, it is Vedanta who should be called to account. I acknowledge that this 
argument has some force, and provides a further reason why I cannot label the claim against Vedanta 
as a device'.616 

On 13 October 2017, the Court of Appeal affirmed the High Court's decision. The court found that 
the effect of the ECJ decision in Owusu v. Jackson is that the English Court is precluded from declining 
its mandatory jurisdiction under the Brussels I Recast Regulation where the defendant is a company 
domiciled in the UK.617 In addition, the court affirmed that it would be inappropriate to have parallel 
proceedings involving 'virtually identical facts, witnesses and documents, in circumstances where 
the claim against Vedanta would in any event continue in England, and that this made England the 
most appropriate place to try the claims against KCM'.618 Furthermore, the court found that it could 
not be said that the claimants had no interest in suing Vedanta other than for the purposes of 
bringing KCM within the jurisdiction since 'the claimants wish to proceed against Vedanta as a 
company that has sufficient funds to meet any judgment of the English court'.619 Finally, the court 
stated that the claimants' argument as to the fact that Vedanta owed them a duty of care had a 
reasonable prospect of success. In particular, the court affirmed that there was 'a serious question to 
be tried which should not be disposed of summarily'.620  

In January 2019, the Supreme Court heard submissions and evidence from all parties during a two-
day hearing. At the time of writing, its decision is still pending. 

Barriers 

Costs of bringing claims and difficulties in securing legal representation 

In the Zambian context, the cost of buying summons, especially in civil matters, can discourage 
members of the public and particular communities. The cost of hiring a lawyer can also be 
prohibitive.621 As the defendants argued on appeal, there are only 545 lawyers in the whole country 
(1 per 20,000 people), and only 4 in Chingola itself (1 per 40,000 people), 75% of the Zambian 
population lives on less than $1.25/day, and only 4% of the claimants ever had a job other than 
subsistence farming.622 The fact that the claimants would struggle to find lawyers to represent them, 
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combined with the lack of legal aid in Zambia constituted a serious threat to the claimants' access to 
justice in Zambia.623  

Issues of access to justice in the host State 

The Court of Appeal624 accepted the claimants’ argument that they were precluded from bringing 
the claims in Zambia because of issues with access to justice in the country. When dealing with this 
point, the Court commented that the evidence presented against the Zambian justice system was 
so ‘overwhelming’ that it was almost certain that the claimants would be unable to obtain justice in 
the Zambian courts.625  

Difficulties in gathering evidence 

Gathering evidence on the ground can constitute a significant hurdle to accessing justice when 
problems of corruption exist in the host State. In this case,626 Leigh Day lawyers reported to have 
faced obstruction in getting access to their clients by local authorities.627 In addition, one of the lead 
claimant claimed to received threats and harassment from agents allegedly working on behalf of 
KCM. Leigh Day has affirmed that attempts to disrupt the claims from a local perspective have in the 
past been one of the most significant barriers to obtaining justice.628  

Jurisdiction  

The fact that EU private international law rules on jurisdiction set out in the Brussels I Regulation are 
limited to EU defendants, and that the domestic law of the forum determine residual jurisdiction 
over non-EU entities can give rise to  legal uncertainty. The foreign subsidiary of an EU defendant 
might be added as a co-defendant when the domestic law of the forum allows it. In this case, the 
defendants had sustained that the case should be stayed in favour of the most appropriate forum 
(Zambia) on the basis of the forum non conveniens. If the English courts rejected this argument, it 
created unnecessary delays and added to legal costs.  

Attribution of legal responsibility 

As English common law is of significant weight in the Zambian legal system, the claimants relied on 
the English case-law to establish that the parent company owed them a duty of care. However, it 
may be difficult for the claimants to demonstrate, with very limited access to information, that the 
circumstances of the case justify the recognition of the existence of a duty of care owed to them by 
Vedanta. Obtaining compensation from Vedanta is, however, the only real possibility for the 
claimants to obtain effective access to legal remedies considering the financial difficulties faced by 
KCM which would most likely be unable to meet any compensation payment.629 
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5.3.11. Vinci 
History of the case 

Vinci is a French concessions and construction company founded in 1899 as the Société Générale 
d'Entreprises. It has been working in Qatar since 2007 through its Qatari subsidiary QDVC,630 and 
employs 3,500 persons there, many of whom are migrant workers from Nepal, Sri Lanka and India.631 
Vinci won various contracts to contribute to major projects to develop transport infrastructure in 
Qatar, notably in the run-up to the 2022 FIFA World Cup. 

Over the past few years, concerns have arisen over the welfare and working conditions of migrant 
workers working for construction companies in Qatar. In particular, recent studies have denounced 
the various forms of exploitation to which migrant workers are subjected when involved in the 
infrastructure and development projects related to the 2022 FIFA World Cup.632 These include 
exorbitant debt incurred as a result of recruitment agency fees in their home country (the agencies 
often mislead them on the type of work, the pay and/or their working conditions);633 the very harsh 
living and working conditions of the workers; and chronic problems with late or non-payment of 
wages, a source of great anxiety for the workers as they rely on their pay not only to buy food, but 
also to make payment towards their large recruitment-related loans or send money to their family 
back home.634 In addition, the workers' freedom of movement is restricted as a result of the 
employment sponsorship scheme known as the ‘Kafala-system’ (Arabic for sponsorship); under 
Qatari's labour laws, this requires workers to have a Qatari sponsor giving them permission not only 
to work in Qatar but also to decide when they can leave the country or change employer. The ILO 
Committee of Experts on the Application of Conventions and Recommendations (CEACR) has 
warned that the Kafala system ‘may be conducive to the exaction of forced labour’.635 Following 
international scrutiny over the working conditions of migrant workers in the build-up of to the 2022 
FIFA World Cup in Qatar, a new law enacted on 4 September 2018 mostly abolished the exit permit,, 
however, employers will retain this right under certain conditions for up to 5% of their workforce.636  

The working conditions of migrant workers employed by Vinci in particular have come under 
scrutiny as criminal legal proceedings were launched against the company.  

Discussion of the case 

On 24 March 2015, Sherpa filed a criminal complaint with the Nanterre court in France against Vinci 
Construction Grands Projets and the French directors of its Qatari subsidiary QDVC. Sherpa accused 
the defendants of forced labour, servitude and concealment in relation to migrant workers 
employed by the company on its construction sites in the framework of the 2022 Fifa World Cup in 
Qatar.637 Sherpa claimed that migrant workers employed by Vinci on its construction sites were 
working an average of 66 hours a week, often had to commute for 2 hours daily and were usually 
paid around EUR 200 per month on average. Working conditions were described by the NGO as 
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634 S. Goethals and al., "Business Human Rights Responsibility for Refugees and Migrant Workers ...", op. cit. at 336-337.  
635 S. Goethals and al., "Business Human Rights Responsibility for Refugees and Migrant Workers ...", op. cit. at 337. 
636 R. Ratcliffe, "Qatar law change hailed as milestone for migrant workers in World Cup run-up", available at: 
https://www.theguardian.com/global-development/2018/sep/06/qatar-law-change-milestone-migrant-workers-world-
cup-2022-exit-permits (last accessed on 8 November 2018).  
637 D. Vidalon and G. Guillaume, French builder Vinci to sue over claims of forced labor in Qatar", op. cit.  
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‘difficult even dangerous’ and in ‘stifling heat’ while migrant workers were living in labour camps 
where there were as many as eight persons sharing one room.638 Workers were reportedly told to 
resign or change employer if they asked for better working conditions and housing.639 In addition, 
the company reportedly confiscated workers' passports. The CEO of Vinci, Xavier Huillard, 
acknowledged in an interview with Le Figaro newspaper that the company kept the workers' 
passports until January 2015 ‘to avoid risk of them being stolen or destroyed’ although he added 
that this was not done under force and that ‘they could, of course, have them back at any time’.640  

Sherpa announced its intention to file criminal proceedings against Vinci on the homepage of its 
website,641 and invited the internet users to sign a petition against slavery in Qatar in the run-up to 
the World Cup.642 The director of Sherpa, William Bourdon, its president, Laetitia Liebert and the legal 
advisor, Marie-Maure Guislain, gave various interviews to radio stations, TV programmes and 
newspapers explaining the reasons behind the criminal proceedings.643  

A preliminary investigation was opened by the Nanterre public prosecutor on 23 April 2015. On 31 
January 2018, Nanterre's Public Prosecutor decided to close the preliminary investigation and take 
no further action (affaire classée sans suite) regarding the criminal complaint on the basis of the lack 
of identified victims.644  

On 22 November 2018, Sherpa filed new criminal proceedings in France against the company for 
forced labour and enslavement (Articles 225-13 -225-15 of the French Criminal Code), reckless 
endangerment of workers' lives (Article 223-1 of the French Criminal Code), working conditions 
incompatible with human dignity and breach of safety obligation (Article 222 of the French Criminal 
Code), as well as servitude and concealment (Article 321-1 of the French Criminal Code), this time 
together with the Comité contre l'esclavage moderne (committee against modern slavery) and 
together with six former Indian and Nepalese employees of the company who worked on the 
construction sites for the 2022 Fifa World Cup.645  

Vinci denied the allegations and affirmed that they ‘do more than merely comply with local labour 
law and respect fundamental rights’.646 In response to the criminal proceedings filed against the 
company by Sherpa in 2015, Vinci filed a lawsuit for defamation on 13 April 2015 against William 
Bourdon on the basis of the allegations published on Sherpa's website. The company filed a further 

                                                             
638 D. Vidalon and G. Guillaume, "French builder Vinci to sue over claims of forced labor in Qatar" Reuters, 25 March 2015, 
available at: https://www.reuters.com/article/us-vinci-qatar-labour-conditions/french-builder-vinci-to-sue-over-claims-of-
forced-labor-in-qatar-idUSKBN0MK0OH20150324 (last accessed on 9 November 2018).  
639 Ibid. 
640 Ibid.  
641 Sherpa,  « Mondial 2022 au Qatar : Sherpa porte plainte contre Vinci construction et les dirigeants de sa filiale au Qatar 
», 23 March 2015, available at: https://www.asso-sherpa.org/mondial-2022-au-qatar-sherpa-porte-plainte-contre-vinci-
construction-et-les-dirigeants-de-sa-filiale-au-qatar-qdvc#.VRFGlOEzcn8 (last accessed on 19 November 2018).  
642 Sherpa, « Pour une enquête approfondie sur Vinci en France et au Qatar », available at: 
https://www.powerfoule.org/campaigns/vinci/appel-a-taubira/pour-une-enquête-approfondie-sur-vinci-en-france-et-au-
qatar (last accessed on 19 November 2018).  
643 Libération, "Les dirigeants de Vinci voulait un proce�s, ils auront un contre proce�s », 23 April 2015, available et: 
https://www.liberation.fr/planete/2015/04/23/les-dirigeants-de-vinci-voulaient-un-proces-ils-auront-un-contre-
proces_1261304 (last accessed on 19 November 2018).   
644 Le Monde, "Nouvelle plainte contre Vinci pour 'travail forcé' sur les chantiers liés à la Coupe du monde au Qatar", 22 
November 2018: available at: https://www.lemonde.fr/sport/article/2018/11/22/mondial-2022-vinci-vise-par-une-plainte-
pour-travail-force-au-qatar_5387196_3242.html?xtmc=vinci&xtcr=3 (last accessed on 23 November 2018).  
645 Ibid. 
646 Vinci, "Press releases: Vinci entirely refutes Sherpa's allegations and decides to file a lawsuit for defamation", 24 March 
2015, available at: https://www.vinci.com/vinci.nsf/en/press-releases/pages/20150324-1130.htm (last accessed on 9 
November 2018).  
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lawsuit for defamation the following day against Laetitia Liebert and Marie-Laure Guislain, on the 
basis of the comments made by the president of Sherpa and its legal advisor during various 
interviews given to the newspaper Le Parisien as well as BFMTV and Canal+ on 24 March 2015. Vinci 
sustained that such allegations constituted a serious attack on their image and asked for EUR 350,000 
in damages as well as a fine of EUR 10,000.647  

On 13 May 2015, Vinci filed another lawsuit against Sherpa, its director William Bourdon and its 
president Laetitia Liebert, this time on the basis of article 9-1 of the French Civil Code and article 6 of 
the European Convention of Human Rights, for undermining the presumption of innocence during 
an interview that the president and the director of Sherpa gave with the newspaper Libération which 
was broadcast on the newspaper' website on 23 April 2015.648 The case was dismissed by the Paris 
Tribunal de Grande Instance on 13 April 2016 on the basis that the interview was given following the 
defamation lawsuit and aimed at allowing Sherpa to defend itself from the allegations made against 
the organisation and express its version of the facts.649 The decision was affirmed by the Paris Court 
of Appeal on 28 June 2017, and Vinci was condemned to pay EUR 3,000 to Sherpa pursuant to article 
700 of the French Code of Civil Procedure.650 

Even though the criminal proceedings brought against Vinci are still ongoing, this still shows that 
litigation can be strategically used as part of broader campaigns to raise awareness on corporate 
human rights abuses, regardless of the actual outcome of the case. In this respect, Vinci has already 
reported improvements in its processes of recruitment of migrant workers since the situation of the 
migrant workers in construction in Qatar came under scrutiny.651 In particular, Vinci's subsidiary 
QDVC entered an agreement on workers' rights in Qatar with the Building and Wood Worker's 
International (BWI) which was signed at the headquarters of the International Labour Organisation 
(ILO) concerning human rights in the workplace, workers' housing, and fairness in the recruitment of 
workers and workers' rights.652 In addition, the company introduced numerous safeguards in its 
recruitment chain to prevent workers from paying recruitment fees.653 

Barriers 

Poor human rights standards or enforcement of such standards in the host State 

In this case, one of Vinci's defenses lays in the fact that it respected the labour laws of Qatar. However, 
difficulties arise when the laws of the host State are much less stringent than the ones of the home 
State and do not offer sufficient protection of human rights and labour rights, or when there are 
issues with regard to the enforcement of such laws, which is common in practice. For instance, under 
the Kafala system in Qatari law, workers cannot change jobs or leave the country without the 
sponsor's permission and the risk is therefore that migrant workers become stuck in a cycle of abuse 
as employers can deny them the exit visa they need to leave Qatar.654 However, it would have been 

                                                             
647 Ibid. 
648 Cour d'appel de Paris, 28 June 2017. Available at: https://www.asso-sherpa.org/wp-content/uploads/2017/07/ARRET-
CA-PARIS-28-juin-17.pdf (last accessed on 19 November 2018).  
649 Sherpa, "Poursuites-bâillons de Vinci contre Sherpa: nouvelle victoire", 4 July 2017, available at: https://www.asso-
sherpa.org/poursuites-baillons-de-vinci-contre-sherpa-nouvelle-victoire (last accessed on 9 November 2018). 
650 Cour d'appel de Paris, 28 June 2017. Available at: https://www.asso-sherpa.org/wp-content/uploads/2017/07/ARRET-
CA-PARIS-28-juin-17.pdf (last accessed on 19 November 2018).  
651 Sherpa, "Legal action against Vinci in Qatar ...", op. cit. 
652 Vinci, ""No further action in the Sherpa case", 6 February 2018, available at: https://globenewswire.com/news-
release/2018/02/06/1333488/0/en/VINCI-No-further-action-in-the-SHERPA-case.html (last accessed on 19 November 
2018). 
653 Ibid. 
654 Amnesty International, "The Ugly Side of the Beautiful Game ...", op. cit., p. 5.  
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possible for companies operating in Qatar to respect human rights standards while still being in 
conformity with Qatari's labour law, for instance by not confiscating their workers' passports or not 
denying them the exit visa that they require to leave Qatar.    

Potential use of Strategic Lawsuit against Public Participation or SLAPP allegedly used to "intimidate" 
NGOs 

Sherpa has denounced the fact that Vinci's action in defamation is a litigation strategy often used by 
multinational companies to discourage or even intimidate claimants as they become involved in 
proceedings.655 According to them, this ‘commonly-used retaliatory device is designed to impede by 
the threat of proceedings an individual's or an organisation’s denunciation of misdoings; the success 
of such a manoeuvre resides not so much in winning a court action as from the process itself, which 
seeks to intimidate the defendant or exhaust its resources and so reduce it to silence’.656 In response 
to these accusations, Vinci has, since 11 October 2018, changed its demands to a symbolic EUR 1 in 
compensation (as opposed to the EUR 350,000 it was originally seeking in reparation) in the lawsuit 
in defamation.657 

5.3.12. Xstrata 
History of the case 

Xstrata Limited (Xstrata) is a UK-based company which became part of Glencore, a Swiss 
multinational commodity trading and mining company, following a merger in 2013.658 Xstrata 
Tintaya S.A. (now Compañia Minera Antapaccay S.A), a Peruvian subsidiary of Xstrata, owned the 
Antapaccay copper mine.  

Local communities have long raised concerns about health issues allegedly caused by water 
pollution around the copper mine,659 which include cancer, kidney failure and mental disorders, 
while local livestock has become less productive.660 Two studies carried out by a group of NGOs on 
the basis of blood samples taken from local communities reportedly found high level of arsenic and 
lead, among 16 metals.661 

The affected communities have repeatedly called on the Peruvian state and Glencore to take action 
against the pollution and related-health risks, and organised protests. 

                                                             
655 Sherpa, "Legal action against Vinci in Qatar: Vinci institutes defamation proceedings, claiming exorbitant damages 
from Sherpa Organisation and its employees", 16 April 2015, available at: https://www.asso-sherpa.org/legal-action-vinci-
qatar-vinci-institutes-defamation-proceedings-claiming-exorbitant-damages-sherpa-organisation-employees (last 
accessed on 9 November 2018).  
656 Ibid. 
657 "Accusations de travail forcé au Qatar: Vinci demande désormais un euro à Sherpa pour diffamation", available at: 
https://www.boursorama.com/patrimoine/actualites/accusations-de-travail-force-au-qatar-vinci-demande-desormais-
un-euro-a-sherpa-pour-diffamation-1b5d8ba724cfff423151ee0e521a36f7 (last accessed on 9 November 2018).  
658 Signapore Management University, ‘Commodities: Commodity trading firms’ 
researchguides.smu.edu.sg/c.php?g=422042&p=2881476. 
659 ECCHR, 'Mining in the Andes: Complaint and Lawsuit Filed Against Swiss Firm Glencore, Switzerland and Peru', 
available at: https://www.ecchr.eu/en/case/mining-in-the-andes-complaint-and-lawsuit-filed-against-swiss-firm-
glencore-switzerland-and-peru/ (last accessed on 11 January 2019). 
660 ‘Peru NGOs seeking mine health risk probes’ (BN Americas, 24 November 2015) 
www.bnamericas.com/en/news/mining/peru-ngos-seeking-mine-health-risk-probes. See also CooperAcción, 
‘Diagnóstico de Salud Ambiental Humana en La Provincia de Espinar-Cusco (2016) www.business-
humanrights.org/sites/default/files/documents/Diagn%C3%B3stico%20de%20salud%20ambiental%20humana%20en%
20la%20Provincia%20de%20Espinar-Cusco.pdf . 
661 Ibid. 
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In May 2012, the Peruvian National Police (PNP) brutally quelled a protest at the Tintaya mine as a 
result of which a number of people were severely injured and two persons died.662 

Discussion of the case 

Proceedings in the UK 

On 30 April 2013, 22 Peruvian citizens filed civil proceedings in the High Court of London against 
Xstrata (both the parent company and its Peruvian subsidiary). Twenty of the claimants were seeking 
compensation for the alleged injuries that they suffered at the hands of the members of the PNP 
during the protest, while the other two were claiming compensation for the damage that they 
suffered as a result of the death of their relatives. The claimants were represented by Leigh Day, while 
the defendant was represented by Linklaters. The claimants sustained that 'the PNP, whose 
attendance at the protest was requested by the mine, used excessive force including the use of live 
ammunition, beat and kicked protesters, subjected them to racial abuse and made them stand for 
prolonged periods in stress positions in the freezing cold'.663 In addition, the claimants argued that 
Xstrata was liable because it provided significant assistance to the PNP and failed to take reasonable 
steps to prevent the use of excessive force by the PNP.664  

The claim against the parent company was filed in the UK under the Brussels I Recast Regulation, 
since Xstrata was domiciled in the UK. However, as the Brussels I Recast Regulation is only applicable 
to EU domiciled defendants, EU private international law rules on jurisdiction were only applicable 
to the claims over the Xstrata's Peruvian subsidiary. After initially challenging the jurisdiction of the 
English courts to hear the case against it, Xstrata's Peruvian subsidiary subsequently accepted to join 
the case voluntarily.665 Throughout 2015 and 2016, a series of disputes focused on the scope of the 
defendants' disclosure obligations.666 In particular, emails from an Xstrata director to the South 
American manager proposing that a 'direct, proactive and strong approach' be taken to confront 
community representatives were disclosed.667 

The claimants alleged that the defendants were jointly liable for the excessive force used by PNP 
against the protestors as they knew, or ought to have known, from past history that the PNP had a 
propensity to use excessive force.668 In particular, the claimants sustained that Xstrata paid the PNP, 
provided the PNP with logistical assistance, including equipment and vehicles, and encouraged the 
PNP to mistreat the protesters.669 

The defendants denied these allegations and affirmed that they were constrained to have recourse 
to the PNP to protect the mine as thousands of protesters, many of which were armed with 
traditional slingshots, were marching towards it.670 They further maintained that PNP operated 
independently and that they had no control over PNP's behaviour.671  

                                                             
662 ECCHR, Mining in the Andes: Complaint and Lawsuit Filed Against Swiss Firm Glencore www.ecchr.eu/en/case/mining-
in-the-andes-complaint-and-lawsuit-filed-against-swiss-firm-glencore-switzerland-and-peru/. 
663 Leigh Day, 'Glencore subsidiary in UK High Court battle over human rights abuse claims in Peru', 27 October 2017, 
available at: https://www.leighday.co.uk/News/News-2017/October-2017/Glencore-subsidiary-in-UK-High-Court-battle-
over-h (last accessed on 11 January 2019).  
664 Ibid. 
665 Ibid.  
666 Ibid.  
667 Ibid. 
668 Ibid. 
669 Ibid. 
670 Ibid. 
671 Ibid. 
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Under the Rome II Regulation, the applicable law to the dispute was Peruvian law as the law of the 
place where the damage occurred.  In particular, the defendants sustained that the claims were 
barred by limitation under Peruvian law.672 In order to clarify the relevant Peruvian law provisions, 
the Court heard evidence from Peruvian legal experts.673 

On 19 January 2018, the High Court dismissed the case on the basis that, under Peruvian law, the 
claims were time-barred.674  

Other complaints and proceedings 

In May 2015, the ECCHR – together with affected persons and the organisations Multiwatch from 
Switzerland and Derechos Humanos sin Fronteras and CooperAcción from Peru – submitted a 
complaint to the UN Special Rapporteur for the human right to safe drinking water and sanitation 
and the UN Working Group on human rights and transnational corporations.675 On 1 October 2018, 
the Inter-American Commission on Human Rights (IACHR) held hearings on the police force used 
against civilians in socio-environmental conflict zones, including – but not exclusively – Peru,  the 
practice of concluding agreements between the Peruvian national police and mining companies, 
and the health problems experienced by Peruvian miners.676 

In addition, a group of Peruvian farmers claiming to be affected by the pollution has brought 
proceedings in Peru.677 At the time of writing, these proceedings are ongoing. 

Barriers 

Costs of bringing claims 

Leigh Day stated that the cost of bringing this case in the London courts exceeded £8 million which 
is not recoverable for the law firm.678 The prohibitive costs of bringing claims is intrinsically linked to 
the difficulties that victims of corporate human rights abuses might face in securing legal 
representations. Lawyers fees are generally not covered by the claimants who generally lack the 
necessary resources and often face difficulties in securing legal funding in this type of cases. Lawyers 
acting for the claimants might act on a pro bono or no win no fees basis or get funded by litigation 
funders. However, this creates a disincentive to deal with cases that are difficult and encourages 
lawyers to only take on the most valuable cases as costs are high, the duration of cases is often 
uncertain and the prospect of success are often unknown in this type of complex trans-border cases.  

Access to information 

Access to information constituted a major hurdle for the claimants in this case. The defendants 
repeatedly argued that documents held by certain key individuals and companies within the 
defendants’ corporate structure were not within their control for the purpose of Civil Procedure Rule, 
Part 31 and therefore should not be disclosed. It took a year and a half and a number of disclosure 

                                                             
672 Vilca and others v Xstrata Limited and others [2018] EWHC 27 (QB), para 2. 
673 Ibid, para 4. 
674 [2018] EWHC 27 (QB). 
675 ECCHR, Mining in the Andes: Complaint and Lawsuit Filed Against Swiss Firm Glencore www.ecchr.eu/en/case/mining-
in-the-andes-complaint-and-lawsuit-filed-against-swiss-firm-glencore-switzerland-and-peru/. 
676 OAS, IACtHR, Schedule of Public Hearings, September 30 to October 5, 2018 
www.oas.org/en/iachr/sessions/docs/Calendario-169-audiencias-en.pdf. See also ‘Comisión Interamericana cuestiona 
convenios entre la policía y empresas mineras en el Perú’ (Derechos in Fronteras, 1 October 2018) 
http://derechosinfronteras.pe/comision-interamericana-cuestiona-convenios-entre-la-policia-y-empresas-mineras-en-el-
peru/. 
677 ECCHR, 'Mining in the Andes: Complaint and Lawsuit Filed Against Swiss Firm Glencore, Switzerland and Peru', op. cit.  
678 Email Communication with Leigh Day’s Contact Person, Benjamin Croft, 16 October 2018. 
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applications and hearings for the claimants to get access to some of the documents that they needed 
to substantiate their claims.679  

Gathering of evidence 

A key issue in the case was the extent, if any, to which company officers had incited the PNP to take 
a tough line with the protestors, thereby encouraging the human-rights abuses. This required the 
gathering of evidence for the claimants to build their case. However, it was reported that potential 
witnesses were extremely reluctant680 to come forward to assist with Leigh Day’s investigations due 
to personal security and economic concerns, linked to the company’s socio-economic power in the 
region. This hampered the factual investigations on the ground.681 

Applicable law 

Under the Rome II Regulation, the applicable law in this case was Peruvian law, as the country where 
the damaged occurred. The fact that Peruvian law was the applicable law created major hurdles for 
the claimants. First of all, because Peruvian law gave rise to very different interpretations by the legal 
experts. In addition, because under Peruvian law, the limitation period was two years from the date 
in which the claimants alleged that they were injured, which meant that the claimants' claims were 
barred by limitation. 

Time Limitations 

Despite the fact that the defendants only raised time limitations at a very late stage of the 
proceedings,682 it constituted a major obstacle for the claimants who were unable to access legal 
remedies in the UK as the court concluded that their claims were time-barred. The short limitation 
period of two years did not take into account the complexity inherent to transnational tort claims for 
alleged corporate human rights abuses. 

5.4. Comparative summary table of the cases 
Table 3 summarizes the main characteristics of the cases. For most columns we used a fixed number 
of categories based on the literature review which are applied to the cases.  

Column Criminal/Civil: criminal versus civil law case 

Column Legal barriers:  

• Attribution of legal responsibility. This refers to the way in which legal responsibility 
is attributed among members of a corporate group or down a supply chain and 
which might hinder holding companies to account (i.e.  complexity of corporate 
structures and the doctrine of separate corporate personality; difficulties in 
attributing negligence and intent to a corporate entity) 

• Difficulty of proving causality 

• Jurisdiction 

                                                             
679 Email Communication with Leigh Day’s Contact Person, Benjamin Croft, 16 October 2018. 
680 See ‘Violence, power and mining in Peru: how has Las Bambas worsened repression?’ (OpenDemocracy, 7 December 
2017) www.opendemocracy.net/protest/las-bambas-mine-peru for testimonies regarding reluctancy of witnesses to 
attend hearings in a similar Peruvian case. 
681 Email Communication with Leigh Day’s Contact Person, Benjamin Croft, 16 October 2018. 
682 See [2018] EWHC 27 (QB). See also Appellants’ Skeleton Argument for Permission to Appeal, 6 March 2018, Claim Nos. 
HQ13X02561, HQ14X02107, paras 5-10. 

http://www.opendemocracy.net/protest/las-bambas-mine-peru
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• Interpretation of foreign law 

• Inadequate alternative options. This refers to either options for appeal, access to 
remedies in the host State, or collective actions. 

Column Practical and procedural barriers: 

• Access to evidence 
• Costs of bringing claims 
• Safety of witnesses 
• Time barriers 
• Culture and/or language barriers. 

Column Opportunities: No fixed categories.  

Column Status: Ongoing, dismissed or settled 

Column Remedies: No fixed categories. Either obtained or sought 

Table 3 shows that there are several legal and practical barriers of which the corporate structure 
(addressing human rights issues throughout the supply chain), information asymmetries, the 
question of jurisdiction and applicable law are the most important ones. The cases also reveal that 
mostly financial compensation is sought as remedy. Finally, the table also identifies some 
opportunities to hold business to account. 
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Table 3: Comparative Overview of Cases 

Case 
Countr
y Case 

Year start  
procee-

ding 

Country 

Abuse 

Criminal
/ 

Civil 

 

Remedy sought Legal Barriers 
Practical and 

procedural Barriers 
Oppor-
tunities Outcome 

Amesys 
 

France 2011 Libya/ 
Syria 

Criminal Criminal sanctions  Access to evidence 
Participation and safety 
of witnesses 
Time barriers 
Language barriers 

 Ongoing 

Boliden Sweden 2013 Chile Civil  Financial 
compensation and 
environmental 
remediation 

Difficulty in proving 
causality 
Applicable law and 
interpretation of foreign 
law 

Costs of bringing claims  Dismissed  

Danzer Germany 2013 DRC Criminal Criminal sanctions   Lack of funding 
Access to evidence 
Safety of witnesses 
Cultural barriers 
Language barriers 

 Dismissed 

ENI Italy 2018 Nigeria Civil Financial 
compensation (€2 
million) and 
environmental 
remediation 

Attribution of legal 
responsibility 
Jurisdiction 
Applicable law 
Establishing a duty of 
care 

  Ongoing 

KiK Germany 2015 Pakistan Civil Financial 
compensation 
(€30.000 for each 
claimant), an apology 
from the company and 
a pledge to ensure 

Attribution of legal 
responsibility 
Jurisdiction 
Applicable law 
 

Access to evidence 
Time limitations 
Inadequate options for 
aggregating claims 

Legal aid Dismissed 
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safety at its outsourced 
clothing production 
facilities. 

Lafarge France 2018 Syria Criminal Criminal sanctions  Attribution of legal 
responsibility 

 Public 
international 
law principles  
on jurisdiction 
Recognition of 
the concept of 
corporate 
complicity 

Ongoing 

RWE Germany 2015 Peru Civil Financial 
compensation 
(€17.000) 

Difficulty of proving 
causality 
 

Lack of adequate options 
for climate change 
related claims 
Access to evidence 
Time Limitations 

Applicable law 
(Rome II) 

Ongoing 

Shell The 
Netherla
nds/UK 

2015 Nigeria Civil Financial 
compensation and 
Environmental 
remediation 

 Attribution of legal 
responsibility 
Jurisdiction 
Applicable law 

 Giving teeth 
to the codes of 
conduct via 
judicial 
activism 

Ongoing 

Trafigura UK, 
France, 
the 
Netherla
nds 

2006 Côte d'Ivoire Civil and 
Criminal 

Financial 
compensation (UK -
£100 million), 
Criminal sanctions 
(France and 
Netherlands) 
 

Jurisdiction 
Doctrine of immunities 
 

Legal standing 
Effectiveness of out-of-
court settlements 

 UK: Out-of 
court 
settlement, 
France: Claim 
rejected, 
Netherlands: 
claims partially 
successful and 
partially 
settled 

Vedanta UK 2015 Zambia Civil Financial 
compensation 

Jurisdiction 
Attribution of legal 
responsibility 

Issues relating to access 
to justice in the host 
State 

 Ongoing 
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Costs of bringing claims 
and difficulties in 
securing legal 
representation 
Difficulties in gathering 
evidence 
 
 

Vinci France 2015 Qatar Criminal Criminal sanctions  Poor human rights 
standards or 
enforcement of such 
standards in the host 
State  

Potential use of Strategic 
Lawsuit against Public 
Participation or SLAPP 
allegedly used to 
"intimidate" NGOs 

Importance of 
public scrutiny 
 

Ongoing 

Xstrata UK 2016 Peru Civil Financial 
compensation 

Applicable law Costs of bringing claims 
Access to information 
Gathering of evidence 
Time limitations 

 Dismissed 
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6. Recommendations 
6.1. Introduction 
Several academic papers, policy reports and opinions have produced a long list of recommendations on 
how to improve access to justice at EU level. In the literature review we refer to many of those. Some of 
those recommendations propose broad legal reforms. Van Dam and Gregor propose for example three 
types of legal reform which would strengthen the responsibility and liability of EU-based companies over 
their supply chains and what happens in those supply chains concerning human rights abuses. These 
reforms would create a disclosure obligation for a company concerning the control it has over its 
subsidiaries in their supply chains, introduce a presumption that it has such control and finally also 
introduce a statutory due diligence duty for companies to identify, prevent, and take action to cease 
human rights abuses by its business partners such as is the case in France.683 Other recommendations are 
more specific and focus for example on strengthening the potential for class action suits.  

In this chapter, we focus on some key recommendations on the barriers to accessing legal remedies which 
emerge from our case studies. We focus on recommendations for both internal and external EU policies. 
Regarding internal policies, the focus is on strengthening human rights due diligence requirements, 
strengthening the jurisdiction of EU MS over extraterritorial cases, strengthening access to the law of an 
EU MS as applicable law and the development of an information platform to exchange best practices. 
Regarding EU external policies, we focus on strengthening the business and human rights dimension in 
EU policies on human rights defenders, the importance of contributing to capacity-building in host states, 
considering sanctioning companies directly in the reform of EU trade policy and engaging further with 
existing international instruments. 

6.2. Recommendations for the internal policy of the EU 
6.2.1 Strengthen due diligence requirements and promote the use of due 

diligence instruments 
Central to the UNGPs, the concept of human rights due diligence is also recognized in various instruments 
such as the OECD Guidelines or ISO 26000 at international level. It refers to the positive steps that 
businesses need to take, through policies and processes, to identify, prevent, mitigate, and account for the 
adverse impact on human rights they may cause through their own activities or which are linked to their 
business relationships.684 Human Rights due diligence is 'a comprehensive, context-specific, dynamic and 
ongoing process which should enable to the company to address its actual and potential human rights 
impacts'.685 The cases in this study highlight that the actual and effective implementation by EU-based 
companies of their human rights due diligence requirements is very poor. This is part of a wider issue which 
is linked to the non-binding character of current international instruments relating to human rights due 
diligence. In 2018, the Corporate Human Rights Benchmark assessed 101 of the largest publicly traded 
companies in the world across three industries (agricultural products, apparel and extractives).686 The 
findings of the assessment depict a 'deeply concerning' picture, with the majority of companies scoring 

                                                             
683 Van, Cees and Gregor Filip, ‘Corporate responsibility to respect human rights vis-à-vis legal duty of care’, pp. 119-138, in Rubio, 
Juan J. A. and Katerina Yiannibas (eds.) Human Rights in Business. Removal of Barriers to Access to Justice in the European Union. 
London/New York: Routledge, 2017. On the role of the EU, see also J. Wouters and N. Hachez, Business and Human Rights in EU 
External Relations. Making the EU a Leader at Home and Internationally, Study for the European Parliament, Directorate-General 
for External Policies of the Union, Directorate B – Policy Department, EXPO/B/DROI/2009/2, April 2009, PE407.014; J. Wouters and 
L. Chanet, ‘Corporate Human Rights Responsibility: A European Perspective’, 6(2) Northwestern University Journal of International 
Human Rights 2008, pp. 262-303. 
684 UNGPs, Principle 17.  
685 BIICL and Norton Rose Fulbright, 'Making sense of managing human rights issues in supply chains', 2018 available at: 
http://nortonrosefulbright.com/hrdd (last accessed on 11 January 2019).  
686 The Corporate Human Rights Benchmark (CHRB) is a collaboration led by investors and civil society organisations dedicated to 
creating the first open and public benchmark of corporate human rights performance. 

http://nortonrosefulbright.com/hrdd
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poorly on the Benchmark,687 and an alarming 40% of companies scoring no points at all across the human 
rights due diligence section of the assessment.688 As a result, the voluntary character of current approaches 
to human rights due diligence in business operations and supply chains appears to be widely insufficient. 
The KiK case exemplifies the shortcomings of voluntary initiatives in ensuring respect for human rights 
throughout the value chain. Despite KiK having established its own Supplier Code of Conduct requiring its 
worldwide suppliers to comply with certain standards, actual compliance with such standards was 
problematic in practice, as illustrated by the fact that inadequate fire safety measures reportedly 
contributed to the death and injury of many factory workers in the fire in the textile factory of KiK's supplier 
in Pakistan. More rigorous regulations on human rights due diligence at the EU level could help prevent 
many corporate-related human rights abuses in their early stages.689 For instance, the Danzer case 
demonstrates the importance of clarifying the extent to which the parent company is required to carry out 
due diligence with respect to the activities of its subsidiaries. In particular, the alleged human rights abuses 
could have been avoided if the parent company had given specific instructions to the Congolese subsidiary 
on how to cooperate (or even possibly not to cooperate) with local security forces that are notorious for 
their record of gross human rights abuses and sexual violence, in resolving conflicts with forest 
communities. The need for the parent company to carry out due diligence is not limited to its own activities 
and those of its subsidiaries but extends throughout the supply chain, as exemplified by the Boliden case 
in which the damage allegedly suffered by the claimants could have been prevented through continuous 
monitoring of the actual disposal of the industrial waste by the subcontractor, and potentially the 
discontinuation of the contractual relationship upon realizing that the smelter sludge was not 
appropriately processed by the subcontractor.  

Against this backdrop, the adoption of regulation on mandatory human rights due diligence at EU level690 
would foster greater corporate accountability by addressing the practice of law shopping by EU businesses 
operating in third countries, and help bridge the regulatory gap by creating a much needed level playing 
field in Business and Human Rights at European level. In so doing, it would both contribute to preventing 
human rights abuses and ensure better access to legal remedies for victims when abuses do occur. This 
would be in line with the position of the European Parliament, which has already called on the Commission 
to propose binding legislation on due diligence obligations for supply chains in the garment sector,691 and 
more recently called on the Commission to present a proposal for 'an overarching mandatory due diligence 
framework including a duty of care to be fully phased-in within a transitional period and taking into 
account the proportionality principle '.692 

A number of EU MS and the EU have already sought to provide mandatory frameworks for human rights 
due diligence. Examples include laws integrating elements of human rights due diligence requirements 
through mandatory reporting, such as the UK Modern Slavery Act 2015 or the Non-Financial Reporting 
Directive at European level. However, one of the fundamental weaknesses of this type of legislation stems 
from the lack of enforcement mechanisms in the event of non-compliance. In practice, the risk is that they 

                                                             
687 CHRB, '2018 Key Finding - Apparel, Agricultural Products and Extractive Companies', available at: 
https://www.corporatebenchmark.org/sites/default/files/documents/CHRBKeyFindings2018.pdf (last accessed on 9 January 
2019), p. 5.   
688 Ibid., p. 13. 
689 CorA Network for Corporate Accountability, 'Toward global regulation of Human Rights and Business - Position paper of the 
Treaty Alliance Germany on the UN treaty process on transnational corporations and other business enterprises', at 14, available 
at: https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/TreatyAllianceGermany-
WrittenSubmission.pdf (last accessed on 11 January 2019). 
690 In this respect, the 'Green Card Initiative', launched in May 2016 by the Parliaments of eight Member States (Estonia, France, 
Italy, Lithuania, the Netherlands, Portugal, Slovakia and the UK), has called on the EU Commission to adopt legislation 
establishing a duty of care for EU-based companies towards individuals and communities affected by their activities.   
691  European Parliament resolution of 27 April 2017 on the EU flagship initiative on the garment sector (2016/2140(INI)). 
692 European Parliament Resolution of  29 May 2018 on sustainable finance (2018/2007(INI)). 

https://www.corporatebenchmark.org/sites/default/files/documents/CHRBKeyFindings2018.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/TreatyAllianceGermany-WrittenSubmission.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/TreatyAllianceGermany-WrittenSubmission.pdf
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2016/2140(INI)
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become no more than box ticking exercises for companies.693 Against this backdrop, other laws and 
legislative initiatives have emerged from EU MS, going beyond mere mandatory reporting. The Dutch Child 
Labour Due Diligence Bill is one such initiative, which is still pending approval from the Senate, and the 
French law on the Duty of Vigilance, adopted on 21 February 2017 (see annex 2 for an overview and 
discussion of several initiatives), is another. 

However, the various laws and legislative initiatives taken by the EU MS remain fragmented, resulting in 
legal uncertainty and a need for harmonization at European level. To that end, the French law could serve 
as a model for EU regulation on mandatory human rights due diligence.694 One of the strongest features of 
the French legislation is the fact that, by imposing a duty akin to the duty of care on the parent company 
for loss arising from the activities of its foreign subsidiaries or the ones of suppliers or subcontractors with 
whom they have an established relationship, the obstacle of the corporate veil is circumvented. The 
principle of separate corporate personality and the difficulties in circumventing the corporate veil has been 
identified in the case study as one of the major hurdles faced by claimants in business-related human rights 
claims. It relates to another issue which is the lack of transparency and lack of access to relevant 
information, which makes it difficult for the claimants to substantiate their claims. For instance, the UK 
Court of Appeal rejected the Shell case on the basis that claimants could not demonstrate a properly 
arguable case that the parent company owed them a duty of care. Giving clear guidelines on what is 
expected of the parent company in terms of putting in place, effectively implementing and disclosing 
human rights due diligence measures to identify and prevent human rights issues resulting in the activities 
of the company or in its supply chains would help to simplify and shorten civil legal proceedings. However, 
in the French legislation, the burden of proof lies with the claimants to prove the breach of the duty of 
vigilance, harm and causation, which can prove a challenging and lengthy endeavour. Indeed, the issue of 
the burden of proof was cited by the ECCHR as a reason not to undertake civil proceedings in Germany in 
the Danzer case. EU regulation on mandatory due diligence could address that weakness by providing for 
the reversal of the burden of proof, which would entail that, in case of damage linked to alleged business-
related human rights abuses, the parent company would need to demonstrate that it had taken all the 
necessary steps in order to meet its human rights due diligence obligations with regard to its own 
operations, those of its subsidiaries or subcontractors. This in turn, would require companies to disclose 
their internal information which would address one of the main barriers to accessing legal remedies 
identified in the case studies, namely access to information, reduce the length of legal proceedings and 
reduce costs substantially. Another weakness of the French Law concerns its scope,695 which is very limited 
and only concerns around 150 companies in practice. It is submitted that choosing a scope in terms of 
turnover, like the UK Modern Slavery Act or a scope similar to that in the Dutch Child Labour Due Diligence 
Bill, which applies to companies providing goods and services to Dutch end-users twice or more a year, 
would be preferable for EU regulation on mandatory human rights due diligence.   

Recommendations: 

• The Commission should propose legislation on mandatory due diligence at the EU level modelled 
on the French law, but with a wider scope of application and a reversed burden of proof. This 
proposal is in line with the resolution of the EP on mandatory due diligence in the garment sector 

                                                             
693 See for instance The Alliance for Corporate Transparency project analysis of companies' reporting , 'The State of corporate 
sustainability disclosure under the EU Non-Financial Reporting Directive', 2018 at 7: over 90% of the companies assessed in the 
project expressed a commitment to respect human rights in their reports, however, a majority of companies did not provide any 
information that would allow stakeholders to undertstand how this commitment is put into practice. Available at: 
http://www.allianceforcorporatetransparency.org/assets/2018_Research_Report_Alliance_Corporate_Transparency-
66d0af6a05f153119e7cffe6df2f11b094affe9aaf4b13ae14db04e395c54a84.pdf  (last accessed on 21 February 2019), 
694 ‘Improving access to remedy in the area of business and human rights at the EU level’, Opinion of the European Union Agency 
for Fundamental Rights, 1/2017, Vienna, 10 April 2017. 
695 The law applies to companies incorporated or registered in France for two consecutive fiscal years and that employ 5,000 
people or more either directly or through their French subsidiaries, or employ 10,000 people or more worldwide through their 
subsidiaries located in France and abroad. 

http://www.allianceforcorporatetransparency.org/assets/2018_Research_Report_Alliance_Corporate_Transparency-66d0af6a05f153119e7cffe6df2f11b094affe9aaf4b13ae14db04e395c54a84.pdf
http://www.allianceforcorporatetransparency.org/assets/2018_Research_Report_Alliance_Corporate_Transparency-66d0af6a05f153119e7cffe6df2f11b094affe9aaf4b13ae14db04e395c54a84.pdf
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and its recent call for the Commission to present a proposal for 'an overarching mandatory due 
diligence framework including a duty of care to be fully phased-in within a transitional period' and 
is further supported by the cases analysed in the study.  

• If mandatory due diligence, either in specific sectors or more broadly, is not achievable or is only 
limited to a small number of companies, the European Commission might consider making the 
adoption of stringent company-based human rights due diligence instruments a requirement for 
companies in the context of public procurement or investment funds. In this option is chosen, the 
relevant legislation would need to be changed to include this conditionality. Such a conditional 
approach might be extended to other organisations, including the European Investment Bank 
(EIB), which manages significant investment funds and engages with firms. The EIB has social and 
environmental safeguard policies but these might be strengthened with reference to human rights 
due diligence requirements. By focusing on human rights due diligence conditionality, the 
legislation would also apply to small and medium-sized EU companies, which often operate 
globally. The analysis of our cases shows that current action on human rights abuses focuses mostly 
on large companies. However, small and medium-sized companies also need to address human 
rights issues in third countries.  

6.2.2 Strengthen jurisdiction over extraterritorial cases 
As the scope of application of the Brussels I Recast Regulation is limited to EU-domiciled defendants, the 
question of the civil jurisdiction of the courts of EU MS over corporate entities domiciled outside the EU is 
governed by the domestic private international law rules on jurisdiction of the forum State. This is so, even 
for companies that have a clear link with the EU, such as foreign subsidiaries of EU companies, which might 
be added as a co-defendant when the domestic law of the forum allows it, but this gives rise to a number 
of difficulties and creates a risk of contradictory decisions between EU MS as illustrated in the Shell case. In 
that case, the Court of Appeal of the Hague accepted jurisdiction over the claims against both the parent 
company and the Nigerian subsidiary on the basis of Dutch law (Article 7(1) of the Dutch Code of Civil 
Procedure) and affirmed that it could not be ruled out that the parent company could be liable for damages 
resulting from the conduct of its subsidiary, and that the claims against the parent company and its foreign 
subsidiary were so closely connected that it was essential to hear and rule on them together in order to 
avoid the risk of irreconcilable judgments resulting from separate proceedings. Conversely, in the UK 
proceedings, the Court of Appeal in London ruled that the claims against the UK parent company and the 
subsidiary could not proceed, on the basis that the claimants could not demonstrate a properly arguable 
case that the parent company owed them a duty of care. As a result, the court found that there was no real 
issue that was reasonable for the court to try in the claim against the parent company, with the result that 
the Nigerian subsidiary could not join the English proceedings on the basis of English Law (Paragraph 3(1) 
of Practice Direction 6B).  

Relying on the domestic law of EU MS to determine residual jurisdiction over non-EU entities means that 
access to European courts for claimants will depend on the domestic private international law rules of the 
forum.696 However, access to European courts is often the only effective means of access to justice and 
remedies for third State claimants in business-related human rights abuses claims, as illustrated in the Eni 
case, in which the claimants affirmed that the lack of effective access to justice combined with poor 
enforcement of judicial decisions in Nigeria deterred them from bringing their claim in Nigeria. The 
domestic rules on residual jurisdiction vary from one EU MS to the next, which creates a great deal of legal 
uncertainty for all parties involved. In addition, it often creates a very high burden on the claimants to 
establish an arguable case on the duty of care at the jurisdictional stage of proceedings, when they only 

                                                             
696 C. Bright, L'accès à la justice civile en cas de violations des droits de l'homme par des entreprises multinationales, [Online], (Cadmus. 
Florence: European University Institute), 2013. Available at: http://hdl.handle.net/1814/29602  (last accessed on 27 November 
2018). 
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have a very limited access to information.697 Hence the need for harmonisation at EU level of the 
jurisdictional criteria on these aspects through a modification of the Brussels I Recast Regulation. In 
particular, it is suggested that a new jurisdictional rule specific to business-related human rights claims 
should be added to the Brussels I Recast Regulation. This rule would extend the jurisdiction of the courts 
of the EU MS where the EU parent company is domiciled to claims over its foreign subsidiaries or business 
partners,698 when the claims are so closely connected that it is expedient to hear and rule on them together. 
This proposal would ensure a greater access to justice and remedies for victims of corporate human rights 
abuses in third countries, while taking into consideration the economic reality of the unity of the various 
entities that form a multinational company. It is in line with the position of the European Parliament, which 
in its resolution on corporate liability for serious human rights abuses in third countries encouraged 
'reflection on the extension of jurisdictional rules under the Brussels I Regulation to third-country 
defendants in actions against companies that have a clear link with one EU MS among others – because 
they are domiciled or have substantive business there or their main place of business is in the EU – or 
companies for which the EU is an essential outlet'.699 

In addition, it is suggested that another new jurisdictional rule establishing a forum necessitatis be added 
to the Brussels I Recast Regulation. This new jurisdictional rule would provide a basis for exceptional 
jurisdiction allowing the EU MS' courts to exercise jurisdiction over civil claims when there is a risk of denial 
of justice in a third country - in accordance with Article 6 of the European Convention of Human Rights700 
- and when there is a sufficiently close connection to the EU MS concerned.701 Although not specific to 
business-related human rights claims, such a provision would be relevant in this field for claims involving 
third State claimants suing foreign subsidiaries or business partners of EU companies (which could 
constitute the connection to the EU MS) when they are unable to obtain justice in their host country. This 
was, for instance, the case in Vedanta, in which the English court found that the claimants would almost 
certainly not get access to justice if the claims were pursued in Zambia.  

The doctrine of forum necessitatis is well known in a number of EU MS,702 and already exists in other EU 
private international law instruments.703 The EU Agency for Fundamental Rights,704 the Council of 
Europe,705 and a number of academics706 have suggested that its use be promoted amongst EU MS in 
business-related cases. However, harmonisation at European level of the jurisdictional criteria in this 
respect through a modification of the Brussels I Regulation would foster greater legal certainty and 
predictability. 

                                                             
697 E. Aristova, ‘Tort Litigation against Transnational Corporations in the English Courts: the Challenge of Jurisdiction’. 
698 The EU's Business: Recommended actions for the EU and its Member States to ensure access to judicial remedy for business-
related human rights impacts, p. 18; Augenstein, Daniel and Nicolas Jägers, ‘Judicial remedies: The issue of jurisdiction’, pp. 7- 37, 
in Rubio, Juan J. A. and Katerina Yiannibas (eds.) Human Rights in Business. Removal of Barriers to Access to Justice in the European 
Union. London/New York: Routledge, 2017, p. 36. 
699 European Parliament resolution of 25 October 2016 on corporate liability for serious human rights abuses in third countries 
(2015/2315(INI)). 
700 Skinner, McCorquodale and De Schutter, 'The Third Pillar’, op. cit., p. 46. 
701 Council of Europe, Recommendation CM/rec(2016)3 of the Committee of Ministers to Member States; Recommendation 36. 
702 J. Kirschner, "A Call for the EU to Assume Jurisdiction over Extraterritorial Corporate Human Rights Abuses", op. cit., p. 25. 
703 Council Regulation (EC) No 5/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of 
decisions and cooperation in matters relating to maintenance obligations, Article 7: 'Where no court of a Member State has 
jurisdiction pursuant to Articles 3, 4, 5 and 6, the courts of a Member State may, on an exceptional basis, hear the case if 
proceedings cannot reasonably be brought or conducted or would be impossible in a third State with which the dispute is 
closely connected. The dispute must have a sufficient connection with the Member State of the court seised.' 
704 ‘Improving access to remedy in the area of business and human rights at the EU level’, Opinion of the European Union Agency 
for Fundamental Rights, 1/2017, Vienna, 10 April 2017, Opinion 4. 
705 Council of Europe, Recommendation CM/rec(2016)3 of the Committee of Ministers to Member States; Recommendation 36. 
706 H. Muir-Watt, 'The Proposal for a Regulation ...', op. cit.; C. Bright, L'accès à la justice civile, op. cit., p. 89; Ch. Nwapi, ‘Jurisdiction 
by Necessity and the Regulation of the Transnational Corporate Actor’, 30(78) Utrecht Journal of International and European Law, 
2014, p. 24; Augenstein, and Jägers, ‘Judicial remedies’, op. cit., p. 37. 



Policy Department, Directorate-General for External Policies 

112 

In the context of discussions on revision of the former Brussels I Regulation (Regulation 44/2001) in 2001, 
the Commission had proposed to extend the jurisdictional rules of the Brussels I regulation to third State 
defendants,707 and to create a forum necessitatis,708 but these propositions failed.709 However, there have 
since been a number of developments in the field of business and human rights at domestic (see Annex 
2), European,710 and international level. It is therefore suggested that the Commission should try for  
revision of the Brussels I Recast Regulation again. 

Some of the cases discussed in Chapter 5 have shown that jurisdictional rules in criminal proceedings can 
also constitute an obstacle to accessing legal remedies for claimants. For instance, in the Trafigura case, 
the criminal proceedings filed in France against two executives were dismissed on the basis of the lack of 
territorial connection of the case with France. In this respect, it is suggested that the Council should 
encourage EU MS to assume jurisdiction over criminal cases involving their nationals (companies or their 
staff or executives) for human rights abuses in third countries. Indeed, the exercise of extraterritorial 
jurisdiction by a home State over the activities of their corporations in third countries is fully legitimate 
based on the international law principle of active personality under which a State may exercise jurisdiction 
to regulate the conduct of its nationals, including in third countries.711 In addition, the principle of universal 
jurisdiction, under which exterritorial jurisdiction can be exercised in order to prosecute certain universally 
condemned crimes, was referred to as a basis for the jurisdiction of the French courts in the Amesys case, 
and should be encouraged in order to provide greater access to justice and remedies for claimants.  

Recommendations:  

• The European Commission should adopt a proposal to revise the Brussels I Recast Regulation and 
include in particular: 

o a provision extending the jurisdiction of the courts of the EU MS where the EU parent 
company is domiciled to the claims over its foreign subsidiary or business partners when 
the claims are so closely connected that it is expedient to hear and determine them 
together.  

o a provision establishing a forum necessitatis on the basis of which a courts of an EU MS may, 
on an exceptional basis, hear a case brought before it when the right to a fair trial or access 
to justice so requires, and the dispute has sufficient connection with the EU MS of the court 
seized. 

• The Council should encourage EU MS to assume jurisdiction over criminal cases involving their 
nationals (companies or their staff or executives) for human rights abuses in third countries and to 
exercise universal jurisdiction under the conditions laid down by international law.  

6.2.3 Strengthen access to Member States law as applicable law  
Several case studies have shown that the issue of the applicable law can constitute a significant barrier to 
accessing legal remedies for victims of human rights abuses allegedly carried out by EU companies in third 
countries. For instance, in the Shell case reported in Chapter 5, the District Court of The Hague had 
originally dismissed the claims against the parent company on the grounds that under the applicable law, 

                                                             
707 European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council on Jurisdiction and 
recognition and enforcement of judgments in civil and commercial matters (Recast)’, COM(2010) 748 final. 
708 Ibid., Article 25. 
709 Commission Staff Working Document, 'Implementing the UN Guiding Principles on Business and Human Rights - State of 
Play', 14 July 2014, SDW(2015) 144 final, p. 25.  
710 An example of such developments at the EU level can be found in the Eu flagship initiative on the garment sector: 
http://www.europarl.europa.eu/legislative-train/theme-europe-as-a-stronger-global-actor/file-eu-garment-initiative (last 
accessed on 10 January 2019).  
711 O. De Schutter, 'Extraterritorial Jurisdiction as a tool for improving the Human Rights Accountability of Transnational 
Corporations', Faculté de Droit de l'Université Catholique de Louvain (2006), p. 24. 
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Nigerian law, there was no general duty of care of parent companies to prevent their subsidiaries from 
inflicting damage on others through their business operations.712 Under the Rome II Regulation, the law 
applicable to tort claims is the law of the place where the damage occurred (lex loci delicti) which points to 
the law of the host State. However, the effect of applying the law of the host state (as the law of the country 
in which the damage occurs) is often to deprive the victims of access to substantive justice and legal 
remedies. This difficulty was circumvented in that particular case by the Court of Appeal of The Hague and 
by the UK courts by finding that Nigerian law as a common law system, is based on English law, and that 
common law and in particular English case law are therefore relevant sources of Nigerian law.  

The advantages of applying the law of the home State derive from the fact that, 'generally speaking, parent 
companies are located in economically developed states that have had the opportunity to develop more 
sophisticated and generous rules for compensation.... In most cases the tort principles in developing 
countries will not have been as fully elaborated through judicial decisions as the tort law in industrialized 
countries.'713 By contrast, the law of the host State, generally a developing country, is more likely to have 
lower standards. In practice, the lex loci damni often results in victims not being able to access legal 
remedies. This, in turn, prevents tort law from performing the traditional function attributed to it of 
corrective or distributive justice, or to play a deterring role.714  

The possibility for the forum to apply its own law is confined to two mechanisms under the Rome I 
Regulation: the overriding mandatory provisions and the public policy exception. It has been argued that 
overriding mandatory provisions could be used to substitute the law of the forum (or part of it) for the law 
normally applicable when the latter is not sufficiently protective of the human rights of the victims.715 In 
addition, legislative provisions on mandatory due diligence such as the French Law on the Duty of 
Vigilance,716 could form the basis for overriding mandatory rules to ensure their applicability in civil liability 
cases relating to corporate human rights abuses in third countries.717 Moreover, the public policy exception 
could 'provide an important minimum guarantee (or "emergency brake") in foreign direct liability cases 
that brought before EU Member State courts but governed by host country law, especially since 
fundamental human rights principles, whether ensuing from international or domestic law, are considered 
to be part of the public policy of the forum'.718  These two exceptions provide, theoretically at least, the 
possibility for the forum state to apply its own law (at least in part) when the law of the host state does not 
offer enough protection for the human rights of the victims, or when damages in host countries are too 
low to deter businesses from further abuse.719 The Committee of Ministers of the Council of Europe has 
encouraged EU MS to make use of them.720 However, this possibility has not been confirmed in practice,721 
and, in any case, their application is supposed to remain exceptional. In its Opinion on improving access to 
remedies in the area of business and human rights at EU level, the EU Agency for Fundamental Rights has 
called on 'the EU to provide guidance on when and how to make full use of the flexibility available under 
the ordre public clause of the Rome regime, in particular in extraterritorial settings’.722 

                                                             
712 District Court of The Hague, Akpan v. Royal Dutch Shell Plc et al., C/09/337050 / HA ZA 09-1580, January 30, 2013, para. 4.26. 
713 M. Anderson, 'Transnational Corporations and Environmental Damage: Is Tort Law the Answer', 41 Washburn Law Journal 
2002, 400, p. 418. 
714 C. Bright and B. Wray, "Corporations and Social Environmental Justice: the Role of Private International Law", In A. Duval and 
M.-A. Moreau (eds.). Towards Social Environmental Justice?. (Florence: Cadmus, EUI Working Papers 2012), p. 75. 
715 G. Skinner et al., 'Third Pillar...', op. cit., p. 61. 
716 See French legal background supra. 
717 L. Enneking, "Judicial remedies: The issue of applicable law", op. cit., p. 58. 
718 Ibid., p. 60. 
719 FRA, op. cit., Opinion 8, p. 10.  
720 Council of Europe Committee of Ministers, Recommendation CM/Rec(2016)3 of the Committee of Ministers to Member States 
on human rights an business, n° 40. 
721 G. Skinner et al., 'Third Pillar...', op. cit., p. 17. 
722 FRA, op. cit., Opinion 8, p. 10. 
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In environmental damage cases, the choice between the law of the place where the damage occurred (lex 
loci damni) and the law of the place where the event giving rise to the damage occurred (lex loci delicti 
commissi), granted to the claimant under Article 7 of the Rome I Regulation, may allow for the law of the 
home State to apply. Thus, for instance, in the RWE case, this rule allowed the claimant to argue that 
German law applied as, although the damage itself (the risk of flooding due to the melting of the glaciers) 
occurred in Peru, the event allegedly giving rise to the damage occurred in Germany, the country where 
the greenhouse gases were emitted. This was beneficial to the case as the environmental protection 
standards are higher in German law than in Peruvian law (the lex loci damni). It has been suggested that 
this choice of law option be expanded to encompass human rights abuses.723 In support of this proposal, 
it has been noted that 'extending the scope of the special rule on environmental damage in this way would 
be crucial to enabling EU (MS) policies aimed at contributing to raising the general level of protection not 
only with respect to environmental matters but also with respect to human rights and health and safety 
related matters'.724 However, one obvious difficulty comes from the fact that the event giving rise to the 
damage may not always be clearly identifiable,725 and there may well be a series of actions, inactions or 
decisions which, together, gave rise to the damage.726 For instance, in the Trafigura case reported in 
Chapter 5, there seems to have been a series of actions and decisions contributing to the damage, which 
ran from carrying out the oil refining process of 'caustic washing' aboard the Probo Koala, thus generating 
the hazardous waste, to the actual disposal of the waste in Côte d'Ivoire, and including the decision of 
Trafigura not to process the waste in the Netherlands, followed by the decision of the Amsterdam 
Municipality and of the Port of Amsterdam services to allow the Probo Koala to reload the hazardous waste 
and leave the port of Amsterdam, and the decision of the Ivorian subsidiary to contract the newly licensed 
Ivorian Company Tommy (which had no expertise in handling hazardous waste) to dispose of the waste. 
Another related difficulty of the lex loci delicti commissi is that evidentiary issues may arise.727  

It is therefore suggested that a further choice of law provision be added to the Rome I Regulation. This 
provision would be specific to business-related human rights claims and allow the claimant to choose 
between the lex loci damni, the lex loci delicti commissi and the law of the place where the defendant 
company is domiciled in order to ensure more effective access to justice. This proposition would take into 
consideration the specific nature of the business-related human rights claims and redress the power 
imbalance between the parties, the victims usually being in a situation of particular vulnerability in relation 
to the multinational companies. It would also promote the interests of the respective countries and of the 
EU as a whole in upholding higher human rights standards. In this respect, it has been noted that 'the 
possibility of pursuing foreign direct liability cases in EU Member States on the basis of home country tort 
law is of fundamental importance. It determines whether EU MS can deploy their national rules in the field 
of civil liability as a much needed regulatory instrument to promote international corporate social 
responsibility and, more specifically, respect for human rights by EU-based enterprises operating in 
developing countries'. At the same time, it also determines the possibilities for host country based 
individuals and communities who have suffered harm as a result of the activities of EU-based businesses 
with international operations to ensure, through this type of litigation, that the level or protection of their 
environmental and human rights interests is adequate and not fundamentally different from that afforded 
to those living in the EU home countries of the business enterprises involved'. 728  

                                                             
723 The EU's Business: Recommended actions for the EU and its Member States to ensure access to judicial remedy for business-
related human rights impacts.  
724 J. Enneking, op. cit., p. 65.  
725 G. Betlem, ‘Transnational Litigation against Multinational Corporations before Dutch Civil Courts’, 2000, p. 283. 
726 C. Bright and B. Wray, ‘Corporations and Social Environmental Justice: the Role of Private International Law’, in A. Duval and 
M.-A. Moreau (eds.). Towards Social Environmental Justice?. (Florence: Cadmus, EUI Working Papers 2012), p. 75. 
727 S. Joseph, Corporations and Transnational Human Rights Litigation, (Hart, 2004) , p. 8. 
728 L. Enneking, "Judicial remedies: The issue of applicable law", op. cit., p. 60. 
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Recommendations: 

• The Council should encourage EU MS to make use of the overriding mandatory provisions and the 
public policy exception in the context of business-related human rights claims, in particular when 
the law of the host state is not protective enough of the human rights of the victims. 

• The European Commission should adopt a proposal to revise the Rome II Regulation and include 
in particular a choice-of law provision specific to business-related human rights claims against EU 
companies that would allow the claimant a choice between the lex loci damni, the lex loci delicti 
commissi and the law of the place where the defendant company is domiciled, as the applicable 
law. 

6.2.4 Recommendation Information Platform 
The analysis of the cases shows that several jurisdictions are confronted with similar barriers and issues, 
which are not only legal in nature but also practical and financial. Therefore, information sharing would be 
beneficial. From this perspective, initiatives can be developed to foster exchange of knowledge and mutual 
learning. Zerk (2015) proposed the development of a platform which identifies best practice in relation to 
the functioning of domestic judicial mechanisms and facilitates mutual learning and exchange on a wide 
variety of topics. Hence, an initiative or series of initiatives could be considered, such as the establishment 
of an information platform or training sessions to promote knowledge exchange between different 
stakeholders involved in the use of domestic remedial mechanisms so that practices might be emulated. 
These information exchange and knowledge creation initiatives could focus on issues such as:729 

o What type of funding and/or support is available to take legal action 

o Information on establishing group and collective actions (class-actions or other similar 
mechanisms) 

o Simplifying the process of prosecuting a claim 

o Identification of challenges faced by prosecution bodies in investigating cross border 
allegations and possible solutions to these challenges 

o Processes to ensure involvement of victims in decision-making by prosecution bodies, 
including access to information and rights to consultation at different stages of the legal 
proceedings 

o Information on how to organise access to legal representation 

o Awareness raising of legal rights on the use of judicial mechanisms 

o Sharing knowledge on establishing appropriate and effective sanctions including the 
calculation of damages 

Recommendation: 

• It is recommended to establish an information platform to share best practices and case studies. 
The EU Agency on Fundamental Rights could be designated to develop such initiatives since it 
already is a key information provider on human/fundamental rights. An alternative is to assign this 
task to the Commission. 

                                                             
729 See Zerk p. 11 for a more elaborate list of issues. 
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6.3. Recommendations in relation to external policies of the EU 
6.3.1 Building institutional judicial capacity in host states and strengthening 

the business and human rights dimension in EU support for Human Rights 
Defenders 

Although we did not analyse court cases against companies for human rights abuses in third countries, it 
is safe to assume that few such cases exist. Various institutional factors, in terms of available laws and legal 
mechanisms, might inhibit access to justice and remedy. Limited access to justice is not confined to cases 
of human rights abuses by companies, it is a broader issue. The EU acknowledges this and is already 
supporting capacity building in relation to the rule of law, the judiciary and good governance in many host 
countries. This includes projects and programmes focusing on access to justice. The institutional 
shortcomings in host countries are also illustrated in some of the cases analysed in this study. Institutional 
shortcomings include insufficient human rights legislation in third countries (Vinci case) or insufficient 
implementation of existing legislation (KiK case). Most cases are also initiated by European civil society 
organisations, indicating that civil society organisations have little capacity to take action in host countries. 
Finally, our cases display significant information asymmetries which hinder the possibilities of holding 
companies to account. Generation of relevant information in the countries in which the human rights 
abuses occur is particularly problematic. These shortcomings might be partially addressed by actions taken 
in the context of EU external action. Such actions could take several forms such as awareness raising, 
capacity-building, training and financial support.  It is behind the scope of this study to provide a 
comprehensive overview of recommendations on possible actions, but some seem especially relevant in 
view of our case studies. 

Recommendations 

• It is recommended to strengthen the capacity of local actors, especially the capacity of CSOs and 
human rights defenders (HRDs) 730 in host countries, to address human rights abuses by companies 
and enable them to provide relevant information. This could have spill-over effects internally in 
host countries pushing for institutional and legal reform in the context of business and human 
rights and externally in terms of providing the necessary information for cases pursued in EU MS. 
Supporting HRDs around the world is a long-established priority of EU external action. In order to 
promote and protect the work of HRDs in third countries, the Union has long since identified 
support to HRDs, specifically in situations where they are most at risk, as one of the key objectives 
of one its main financing instruments for development and human rights promotion, the European 
Instrument for Democracy and Human Rights (EIDHR). Notably, under the current EIDHR 
Regulation for the period 2014-2020, 20 to 25% of the total financial package of EUR 1 332.75 
million has been reserved for various ways of supporting HRDs. The HRD-support measures 
managed under the EIDHR provide a range of assistance measures with a direct impact on 
individuals and organisations operating in often difficult circumstances.731 The current policy and 
funding framework for HRDs is universal in nature, in that it seeks to promote and protect the work 
of those who contribute to furthering any civil, political, economic, social and cultural rights. It 
therefore does not provide specific guidance or entry points for special protection or financing 
mechanisms for HRDs operating on a specific subset of human rights and fundamental freedoms. 

                                                             
730 EU defines HRDs as ‘those individuals, groups and organs of society that promote and protect universally recognized (…) civil 
and political rights as well as (….) economic, social and cultural rights’ See ‘Ensuring Protection – European Union Guidelines on 
Human Rights Defenders’, updated 2008, available online: https://cdn3-
eeas.fpfis.tech.ec.europa.eu/cdn/farfuture/G0SkM0XAvuiDps_EYTI9c8-
mQA_sEgMmhYKxvHxmMJg/mtime:1466504337/sites/eeas/files/eu_guidelines_hrd_en.pdf 
731 DG DEVCO ‘human rights defenders’, available online (26/11/2018): https://ec.europa.eu/europeaid/sectors/human-rights-
and-governance/democracy-and-human-rights/human-rights-defenders_en. 

https://cdn3-eeas.fpfis.tech.ec.europa.eu/cdn/farfuture/G0SkM0XAvuiDps_EYTI9c8-mQA_sEgMmhYKxvHxmMJg/mtime:1466504337/sites/eeas/files/eu_guidelines_hrd_en.pdf
https://cdn3-eeas.fpfis.tech.ec.europa.eu/cdn/farfuture/G0SkM0XAvuiDps_EYTI9c8-mQA_sEgMmhYKxvHxmMJg/mtime:1466504337/sites/eeas/files/eu_guidelines_hrd_en.pdf
https://cdn3-eeas.fpfis.tech.ec.europa.eu/cdn/farfuture/G0SkM0XAvuiDps_EYTI9c8-mQA_sEgMmhYKxvHxmMJg/mtime:1466504337/sites/eeas/files/eu_guidelines_hrd_en.pdf
https://ec.europa.eu/europeaid/sectors/human-rights-and-governance/democracy-and-human-rights/human-rights-defenders_en
https://ec.europa.eu/europeaid/sectors/human-rights-and-governance/democracy-and-human-rights/human-rights-defenders_en
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While this is an understandable choice, there is some scope for adjustments to strengthen the 
business and human rights dimension of the EU’s support and financing mechanisms for HRDs. 

• The European External Action Service should consider providing dedicated training on business 
and human rights to staff in EU Delegations (EUD). Staff in EUD in host countries, and human rights 
focal points in particular, could be trained on the complexities of business and human rights issues 
and the relevant national, EU and international policy and legal frameworks in place to address 
them. This will allow them, first and foremost, to raise awareness about relevant labour and human 
rights that may be violated by companies. Using the UNGPs as a framework of reference and the 
different available reports and recommendations by relevant (EU) bodies (see Annex 1), 
substantive information and awareness-raising campaigns should be developed and run, tailored 
to the needs of specific industries and/or geographic areas. Well-trained staff could also engage 
with national authorities on business and human rights in order to raise awareness and foster a 
better understanding of the importance of access to remedies for victims of human rights abuses 
by companies. 

• Given their presence in host countries, EUD might play a role in providing information and fact-
finding on alleged human rights abuses in host countries. This idea has a number of legal 
implications. It is recommended that a study, commissioned by the European Parliament or 
European Commission, looks into the possibilities and limitations of enhancing the role of EUD in 
business and human rights cases. Special attention might be given to the role of due diligence 
legislation in this context, since it might provide a legal basis for a formal fact-finding role for EUD, 
possibly in collaboration with established mechanisms governed by international organisations.  

• Given the crucial importance of access to justice to seek remedies, the Commission might consider 
increasing the budget for capacity-building in relation to the rule of law, good governance and 
access to justice in host countries through the different financial instruments available. It is 
recommended to carry out an assessment on which instruments could be best used for this 
purpose and what the scope is for further increasing funds for this type of capacity-building. 

6.3.2 Reforming trade policy to address human rights abuses of business  
The mapping and in-depth discussion of the cases shows that there are very few cases overall and even 
few in which  resulted in access to a remedy or some form of sanction of the company involved in human 
rights abuses. As highlighted in this study, there are many barriers to the use of judicial mechanisms. Also, 
the analysis we presented on the use of OECD NCPs (see chapter 4) shows that even this non-judicial 
mechanism is rarely used. Ruggie and Nelson (2015) note that the near absence of specific instances in 
some countries signals limited use of the OECD NCPs in some countries, as it is implausible that there were 
no breaches of the Guidelines in those countries.732 

If the aim is to hold more companies to account for human rights abuses, one could consider additional 
reforms or measures.  An additional mechanism which could be considered is to target the companies 
more directly. In this context one can consider reforming EU trade policy instruments to address human 
rights abuses by business in third countries with a specific focus on the Generalised Scheme of Preferences 

                                                             
732 Ruggie and Nelson, ‘Human Rights and the OECD Guidelines for Multinational Enterprises’, op. cit. See also Ochoa, ‘The Roles 
and Powers of the OECD National Contact Points’, op. cit.; Ochoa, ‘An Empirical examination of the function of the OECD national 
contact’, op. cit. 
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(GSP)733 and Free Trade Agreements (FTAs).734 Such a trade based approach is substantially different since 
it is mainly an alternative way to sanction abuses or prevent abuses and is less about access to legal 
remedies, obtaining financial compensation or claiming restoration. 

Both GSP and FTAs already contain clear commitments to human rights protection.  FTAs include human 
rights protection as an essential element in the first chapter of FTAs735 and include commitments to core 
labour rights in the trade and sustainable development chapters. In recent free trade agreements, trade 
and sustainable development chapters also contain provisions on corporate social responsibility and the 
role of business in protecting human and labour rights.736 The effectiveness of both instruments to protect 
human rights is currently under hot debate. The GSP scheme will also be reformed and proposals have 
been made for the reform of GSP in order to better foster the protection of human and labour rights.737 
Regarding FTAs and TSD, the European Commission launched a consultation process in 2017 in order to 
receive proposals on how to strengthen the TSD-chapters in FTAs. This generated discussions and several 
proposals on that issue. A significant proportion of the debate focused on how to strengthen labour rights 
protection through trade agreements738 and the role of sanctions therein.739 

In recent debates on the reform of GSP, several reports have suggested considering the integration of 
targeted sanctions in GSP beyond the current withdrawal approach, which provides only for withdrawal of 

                                                             
733 The European Union’s GSP is a preferential trade arrangement by which the EU grants unilateral and non-reciprocal 
preferential market access to goods originating in developing countries. The preferences are given in the form of the partial or 
entire suspension of import tariffs. The scheme consists of three arrangements that distinguish between developing countries 
on the basis of their development status and needs. The three arrangements are: (1) the general arrangement; (2) the special 
incentive arrangement for sustainable development and good governance, known as the “GSP+”; and (3) the special 
arrangement for the least-developed countries, known as “Everything But Arms” (EBA). Standard GSP provides tariff preferences 
for a number of products. GSP+ expands this to almost 90% of export products, while EBA provides zero-tariff access for all 
products, except for products related to arms. A country might become a GSP beneficiary if it complies with certain conditions, 
including the ratification and implementation of 27 international conventions concerning human and labour rights, 
environmental protection, and good governance. GSP+ aims at spreading and promoting the values and principles of human 
rights protection, sustainable development, and good governance. The additional preferences are intended as a form of 
compensation, or reward, for having signed up to, and for implementing the relevant international law. In other words, the GSP+ 
“fosters the achievement of its goals by offering the ‘carrot’ of preferences” (see European Commission, Report from the 
Commission to the European Parliament and the Council on the Generalised Scheme of Preferences covering the period 2014 -2015, 
COM (2016) 29 final, 28 January 2016, p. 3.) 
734 Beke, Laura, D’Hollander, David, Hachez, Nicolas and Beatriz Pérez de las Heras (2014) ‘The integration of human rights in EU 
development and trade policies’, Frame report. Available at: 
https://globalcampus.eiuc.org/bitstream/handle/20.500.11825/72/07-Deliverable-9.1.pdf?sequence=1&isAllowed=y  
735 Hachez, N. (2015) ‘”Essential Elements” Clauses in EU Trade Agreements: Making Trade Work in a Way That Helps Human 
Rights?’, in, Cuadernos Europeos de Deusto, p. 81 
736 Marx, A., Ebert, F., Hachez, N. & J. Wouters (2017) Dispute Settlement in the Trade and Sustainable Development Chapters of EU 
Trade Agreements. Report for the Dutch Ministry of Foreign Affairs. Leuven: Leuven Centre for Global Governance Studies. 
737 See for example the proposals by the GSP Reform Platform https://actalliance.eu/wp-
content/uploads/2017/12/20171124_GSP-Platform-Statement_FINAL.pdf and Marx et al. (2018) What Role can Voluntary 
Sustainability Standards play in the European Union’s GSP Scheme. Report for the German Ministry of Development Cooperation. 
Leuven: Leuven Centre for Global Governance Studies. 
738 For a summary and discussion of this debate see Harrison, J., Barbu, M, Campling, L., Ebert, F., Martens, D., Marx, A., Orbie, J., 
Richardson, B. and A. Smith (2018) ‘Labour Standards Provisions in EU Free Trade Agreements: Reflections on the European 
Commission’s Reform Agenda’, in World Trade Review. 
739 The proposals for reform differ between both instruments, but there are some commonalities which are relevant for this 
study. One is to more explicitly engage with business and the second is to use sanctions in order to foster compliance. Both are 
interrelated. In case of FTAs a sanction might be a suspension of the trade agreement when the essential elements clause on 
human rights is violated (never used). For violation of TSD-chapters no sanction is currently applicable (see Marx, A., Ebert, F. & N. 
Hachez (2017) ’Dispute Settlement for Labour Provisions in Trade Agreements. Rethinking Current Arrangements’, in, Politics and 
Governance, 5, 4, pp. 49-59). For GSP there is a common withdrawal mechanism of the trade preferences for the three schemes in 
case of violations of the first 15 conventions of the regulation (i.e. human rights and labour rights conventions) and a more 
specific sanctioning system for GSP+.  Since both trade instruments are in essence state to state instruments the use of these 
sanctions is very rare (only three cases under GSP) or non-existing in the case of the FTAs since it would hit a whole country and 
hence is a rather blunt sanctioning mechanism. 

https://globalcampus.eiuc.org/bitstream/handle/20.500.11825/72/07-Deliverable-9.1.pdf?sequence=1&isAllowed=y%20
https://actalliance.eu/wp-content/uploads/2017/12/20171124_GSP-Platform-Statement_FINAL.pdf
https://actalliance.eu/wp-content/uploads/2017/12/20171124_GSP-Platform-Statement_FINAL.pdf
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tariff preferences for a whole country. Richardson et al (2017)740 suggest considering the integration of 
targeted sanctions on the basis of economic sector or even create a negative list of individual 
exporters/companies. This idea is further developed by Portela (2018), who proposes integrating targeted 
sanctions in GSP and FTAs.741 According to her proposal, targeted sanctions could be applied at four levels. 
First at the country level as is currently the case. However, she also proposes to apply targeted sanctions 
for economic sectors, specific companies and even individuals. For this study, company-specific sanctions 
are especially relevant. This could imply that targeted sanctions suspend preferences for certain 
companies. Such an approach would sanction companies involved in human rights abuses. This approach 
could be implemented via the EU registered exporter system (a database of companies registered to export 
under GSP). Companies who commit human rights abuses could be ‘blacklisted’ in the registration system. 
Such a system could also be applied to FTAs.742 In that case, the mechanism would be reciprocal. This 
proposal is supported in a draft report on the implementation of the GSP regulation by the EP Committee 
on International Trade.743 

Such a trade-based approach would have an additional advantage in terms of addressing human rights 
abuses by companies. Current debates on holding companies to account for human rights abuses focus 
on large EU based MNEs who dominate their supply chain. The analysis of our cases also shows that it 
currently mainly concerns leading EU firms targeted by judicial mechanisms. However, there are also many 
large non-EU companies in third countries which might be involved in human rights abuses and supply to 
European SMEs or dominate the supply chain and hence towards which EU-based firms have little leverage 
to demand compliance with human rights commitments. A trade-based approach might also target such 
companies and might be able to address far more human rights abuses by companies than is currently 
achieved. However, it should be noted that such an approach might contribute to the most-sought 
remedy, namely financial compensation (see table 3). 

Recommendation: 

• It is recommended that the European Commission assess this proposal and consider it in the 
context of current debates on the reform of EU trade policy. The further development of this 
recommendation creates several operational questions such as who can file a complaint on a 
possible abuse of human rights by a company, how human rights abuses will be established, what 
is an appropriate measure, etc. Regarding these operational questions, some proposals are 
currently developed. The GSP Reform Platform foresees a role for the EP in such a complaint 
system. It proposes that different EP Committees including the committee on trade and the sub-
committee on human rights run the complaint body.744 This proposal is also suggested by 
Richardson et al. An alternative proposal put forward by them is to establish an investigative body 
led by a special rapporteur.745  

                                                             
740 Richardson, B., Harrison, J. & L. Campling (2017) Labour Rights in Export Processing Zones with a focus on GSP+ Beneficiary 
Countries. Brussels: European Parliament. 
741 Portela, Clara (2018) Enforcing Respect for Labour Standards with Targeted Sanctions. Singapore: Friedrich-Ebert-Stiftung. 
742 A legal assessment on compatibility with WTO law of such an approach is required since it might violate the non-
discrimination principle. According to Clara Portela such an approach could be made compatible with WTO law if the sanctions 
are justified under the trade-restricting exceptions covering public morals (Articles XX GATT) or security (Article XXI GATT) 
(Portela, 2018, p. 20). 
743 European Parliament (2018) DRAFT REPORT on the implementation of the GSP Regulation (EU) No 978/2012 (2018/2107(INI)) 
Committee on International Trade. Available at: 
http://www.europarl.europa.eu/sides/getDoc.do?type=COMPARL&reference=PE-
630.395&format=PDF&language=EN&secondRef=01  
744 See https://actalliance.eu/wp-content/uploads/2017/12/20171124_GSP-Platform-Statement_FINAL.pdf. 
745 Richardson, B., Harrison, J. & L. Campling (2017) Labour Rights in Export Processing Zones with a focus on GSP+ Beneficiary 
Countries. Brussels: European Parliament. 
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6.3.3 Promotion of international mechanisms and cooperation agreements 
Many international mechanisms already exist to address allegations of human rights abuses. The UN 
human rights treaty bodies, in particular, offer a range of monitoring and remediation bodies for EU MS 
and individuals.746 Paré & Chong consider that ‘the communications procedures available under the UN 
human rights treaty regime should be considered as an avenue for remedy’,747 although they are not 
judicial, and thus not binding, and may not lead to reparations. However, ‘the jurisdiction of the treaty 
bodies extends only to states that have recognised their competence to receive individual complaints’,748 
and this is not the case for many States. For example, so far, 78 countries did not ratify the first Optional 
Protocol to the International Covenant on Civil and Political Rights recognising the competence of the 
Committee to receive individual communications, 149 countries did not ratify the Optional Protocol to the 
International Covenant on Economic, Social and Cultural Rights recognising the competence of the 
Committee to receive communications, and 138 did not ratify the third Optional Protocol to the 
Convention on the Rights of the Child on a communications procedure.749 The EU should therefore 
promote international ratification of these instruments, in order to offer more access to individual remedies 
to victims of human rights abuses. 

Moreover, as we saw in the KiK case, international organisations, such as the ILO, can play a role in helping 
victims to access remedies. Several ILO mechanisms exist to address allegations of a breach of specific ILO 
Conventions.750 For example, ILO Member States can file a complaint against another Member State for 
non-compliance with a ratified Convention.751 A Commission of Inquiry could then be set up to address 
persistent and serious abuses. However, this procedure is not often used: to date, only 12 Commissions of 
Inquiry have been established.752 Although this procedure is not directly available to individual victims, 
and has to be triggered by a Member Country, it is an international mechanism that should be promoted, 
in order to increase the number of complaints and compliance with ILO standards. Another ILO mechanism 
called ‘representation’ allows industrial associations of employers or of workers to communicate a 
representation against a government.753 A committee can then be set up and can formulate 
recommendations to the government. So far, 70 Member Countries have been targeted by this 
mechanism, and ‘77 cases led to a recommendation which needs to be followed up by the Member 
State’.754 The Committee on Freedom of Association is another ILO supervisory mechanism, which reviews 
complaints submitted by employers’ and workers’ organisations, and may issue recommendations and 
request governments to keep it informed. The EU could therefore raise awareness regarding these 
mechanisms and support their use by relevant stakeholders. In essence, these are actions which do not 
target companies directly, but governments. However, they can provide incentives for these governments 
to improve corporate accountability. 

Next, the EU could promote the creation of new international agreements, especially regarding judicial 
cooperation between countries. As we saw in the Danzer case, for example, the prosecution sometimes 
lacks resources to access evidence in the host country. Establishing a judicial cooperation mechanism 
could thus enhance access to remedies for victims. Judicial cooperation could entail mutual recognition of 
judgments, sharing documents and evidence and mutual legal assistance. Such judicial cooperation and 
assistance could for example follow the model of the agreement between the EU and the United States on 
                                                             
746 https://www.ohchr.org/en/professionalinterest/pages/coreinstruments.aspx (last accessed 30 November 2018). 
747 Mona Paré & Tate Chong, ‘Human rights violations and Canadian mining companies: exploring access to justice in relation to 
children’s rights’, The International Journal of Human Rights, 21:7, 2017, p. 922. 
748 Ibid., pp. 922-923. 
749 See status of ratification of the different instruments and of their protocols at: http://indicators.ohchr.org (last accessed 30 
November 2018). 
750 https://undg.org/human-rights/strengthening-engagement-with-the-international-human-rights-mechanism/ilo-
supervisory-machinery-and-bodies/ (last accessed 30 November 2018). 
751 ILO Convention, Art. 26. 
752 https://www.ilo.org/global/standards/applying-and-promoting-international-labour-standards/complaints/lang-
en/index.htm (last accessed 30 November 2018). 
753 ILO Convention, Art. 24. 
754 Marx, Ebert, Hachez & Wouters, op. cit., p. 53. 
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mutual legal assistance.755 Another interesting model in this matter is the Joint Investigation Teams (JITS) 
put in place through a Council Resolution,756 which are a cooperation tool to tackle cross-border crime. 
Such a tool could be created on an international basis, enhancing cooperation with third countries. This 
would allow ‘enforcement agencies and judicial bodies [to] readily and rapidly seek legal assistance and 
respond to requests from their counterparts in other States with respect to the detection, investigation, 
prosecution and enforcement of… cases concerning business involvement in severe human rights 
abuses’.757 

In this context, the EU should also keep on supporting the UN Treaty on Business and Human Rights. 
Moreover, the European Parliament should continue to call ‘on the EU to show its full commitment’.758 This 
Treaty could indeed contribute to better human rights legislation worldwide, as well as to harmonisation 
of the existing rules. This could, among other things, avoid putting EU companies at a disadvantage when 
victims seek a remedy, as shown by the RWE case. Regarding judicial cooperation, Article 12 of the Draft 
tackles international cooperation in general.759 The EU could therefore insist on judicial cooperation during 
negotiations, so that it is better reflected in this international instrument. 

Finally, a non-judicial mechanism similar to the OECD National Contact Points is not available in all 
countries, nor does it exist at the international level. As the RWE case showed, this sometimes prevents 
victims from seeking remedy in the host country, because they have no other choice but to sue their own 
government. The EU could further promote the adoption of the OECD Guidelines on MNEs (see Chapter 3) 
since the OECD-NCP mechanism is also open to non-OECD members (including EU MS). The EU could 
therefore further support and promote the adoption of the OECD Guidelines as it has recently done in the 
TSD chapters of some FTAs. 

Recommendations: 

• Promote the ratification of optional protocols to UN human rights treaties, recognising the 
competence of Committees to receive communications, including from individuals. Promotion 
could be transformed into a requirement for some EU instruments. Given that the ratification of 15 
human rights conventions are a requirement for the GSP+ scheme, and relevant for the common 
temporary withdrawal mechanism for the entire GSP (GSP, GSP+ and EBA), the EU could make 
ratification of the optional protocols to these conventions an eligibility requirement for GSP+ and 
part of the conventions relevant for the common withdrawal mechanism for the entire GSP. The 
European Commission might consider this proposal in the upcoming debates on GSP  reform. 

• The Commission and European External Action Service should promote existing international 
mechanisms, in particular the ILO representation and complaints mechanisms, various EU external 
policy instruments including FTAs. 

• Support international judicial cooperation. The Council should reach mutual legal assistance 
agreements with third countries. The EU MS should further explore the potential of JITS on the 
international level. The EU should insist on judicial cooperation during UN Treaty negotiations. 

• EU MS should further support the adoption of the OECD Guidelines and the linked institutional 
mechanism of NCPs which allow for the submission of ‘specific instances’ (i.e. complaints against 
MNEs) across the world. 

                                                             
755 Council Decision on the conclusion on behalf of the European Union of the Agreement on extradition between the European 
Union and the United States of America and the Agreement on mutual legal assistance between the European Union and the 
United States of America, 2009/820/CFSP, 23 October 2009. 
756 Council Resolution on a Model Agreement for Setting Up a Joint Investigation Team (JIT), 2017/C 18/01. 
757 Human Rights Council, ‘Improving accountability and access to remedy for victims of business-related human rights abuse’, 
A/HRC/32/19, 10 May 2016. 
758 European Parliament, ‘Towards a binding international treaty on business and human rights’, EPRS Briefing, April 2018, p. 11. 
759 Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of Transnational Corporations and 
Other Business Enterprises, Zero Draft, 16 July 2018, Article 12. 
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Annex 1: Positions taken by EU and other bodies on Access 
to Remedy 

In this annex we identify the main documents and positions taken by the EU institutions (Council, 
Commission and Parliament), Fundamental Rights Agency, Council of Europe and Office of the High 
Commissioner for Human Rights.  

a. Council  

For the position of the Council two documents provide guidance. The first document is the second action 
plan on human rights and democracy of 2015 while the second document is the Council conclusions on 
Business and Human Rights of 2016. In the action plan, advancing on business and human rights is 
included as a separate objective (objective 18).760 There are three actions related to this objective. The first 
is to develop capacity and knowledge on the implementation of the UNGPs framework. The second 
focuses on the development of business and human rights policies in the EU strategy on corporate social 
responsibility. The third one is to share best practices between EU MS on the development and 
implementation of the National Action Plans. The action plan also refers to business and human rights 
under objective 25 (trade and investment policy) and proposes to systematically integrate internationally 
recognized principles and guidelines on corporate social responsibility in trade and investment 
agreements. The action plan does not refer to judicial mechanisms in the case of business and human 
rights or the third pillar of the UNGP. The Council also highlighted some priorities in their conclusions on 
Business and Human Rights following the Foreign Affairs Council of 20th June 2016.761 In these conclusions 
they refer to access to remedy and the need to strengthen current mechanisms to facilitate access to 
effective remedies. The conclusions do not explicitly refer to judicial mechanisms. The Council requests the 
Fundamental Rights Agency to issue an expert opinion on possible avenues to lower barriers for access to 
remedy at the EU level (discussed below). In addition, the conclusions support the recommendations and 
work done by Council of Europe’s Committee of Ministers' Recommendation on Human Rights and 
Business (see below) and the accountability and access to remedy project of the UN Office of the High 
Commissioner for Human Rights (OHCHR) (see below). Finally, the conclusions focus on the importance of 
non-judicial mechanisms. On the one hand, the conclusions support the implementation of the OECD 
Guidelines for MNEs and enhancing the effectiveness of the system of National Contact points. On the 
other hand, the Council encourages EU companies to establish operational-level grievance mechanisms 
and/or create joint grievance mechanisms initiatives between companies. 

 
b. European Commission 

 

In its 2011 Communication on the Renewal of the EU strategy 2011-14 for Corporate Social Responsibility, 
the European Commission explicitly endorsed the UNGPs and made a number of commitments with 
regard to their implementation.762 On the basis of one of these commitments, the Commission published, 
on 28 November 2012, a guide to human rights for small and medium-sized enterprises (SMEs) seeking to 
explain how SMEs can address human rights risks in practice in key business sectors.763 On 3-4 February 

                                                             
760 Second Action Plan on Human Rights and Democracy of 2015 (Council of the EU 2015). Available at: https://ec.europa.eu/anti-
trafficking/sites/antitrafficking/files/action-plan-on-human-rights-and-democracy-2015-2019_en.pdf  
761 Council of the EU Conclusions on Business and Human Rights -> Council of the EU, General Secretariat of the Council, 
10254/16 of 20/06/2016. Available at: https://ec.europa.eu/anti-
trafficking/sites/antitrafficking/files/council_conclusions_on_business_and_human_rights_foreign_affairs_council.pdf 
762 Com(2011) 681 final, available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52011DC0681 (last 
accessed on 25 November 2018). 
763 "My Business and Human Rights: A Guide to Human Rights for Small and Medium-sized Enterprises", 28 November 2018, 
available at: http://ec.europa.eu/growth/content/guide-human-rights-smes-0_en (last accessed on 25 November 2018). 
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2015, the European Commission held a European multi-stakeholder forum on CSR in order to provide 
stakeholders with an array of information, best practices and questions to help facilitate policy 
development. A number of key subsectors of CSR were identified, such as business and human rights and 
access to remedies, for which two critical issues were highlighted as being the availabilities of collective 
actions and pre-trial disclosures.764 Although the EU recognised the relevance of non-judicial remedies, it 
was highlighted that judicial remedies are the axis of human rights protection. On 14 July 2015, the 
Commission released the Staff Working Document on Implementing the UN Guiding Principles on Business 
and Human Rights - State of Play which is a technical staff working document describing the steps that have 
been taken at the EU level to implement the UNGPs.765 The Commission commissioned a comprehensive 
research project on Improving Access to Remedy in the Area of Business and Human Rights at the European 
Union Level which was published on 20 January 2017 and makes a number of recommendations on how 
to address barriers to access to justice and include an in depth analysis of issues relating to applicable 
law.766 It also includes a practical guide for civil society and human rights defenders which contains an 
overview of the main procedural and substantive hurdles that can arise when filing a claim in European 
courts for human rights abuses by European-based companies in third countries.767 The Commission also 
proposed a change to the Brussels regime which is discussed in chapter 6. 

c. European Parliament 

The European Parliament has put forward its position in its 2016 resolution on corporate liability for human 
rights abuses. In this resolution, the Parliament made several recommendations towards the Council and 
Commission.768  These recommendations are addressed to several actors. First,  in relation to the 
Commission the resolution recommends to identify measures to remove barriers for legal action and to 
build consistent rules governing access to justice and reflect on a possible extension of the jurisdictional 
rules under the Brussels I regulation. Second, in relation to EU MS the EP recommends  to take steps to 
ensure effective remedy by eliminating legal, practical and other barriers to access to justice in civil and 
criminal courts. Third, in relation to the Council and the Commission the EP urges the use of Article 83 TFEU 
to establish minimum rules concerning definition of criminal offences in the areas of particularly serious 
crimes with  a cross-border dimension pertaining to serious human rights violations in third countries 
committed by companies. Finally in relation to the EU MS and EU the EP recommends to tackle financial 
and procedural burdens in civil litigation and consider the establishment of collective redress mechanisms. 

Also in other documents the EP proposes to strengthen the responsibility and liability of business. In its 
resolution on corruption in the public and private sectors and the impact on human rights in third 
countries, the EP requests all EU enterprises to fulfil their corporate responsibility to respect human 
rights.769 A similar position is taken in the resolution on corporate social responsibility with a strong focus 

                                                             
764 https://europa.eu/newsroom/events/european-multistakeholder-forum-corporate-social-responsibility_en (last accessed on 
25 November 2018). 
765 SDW(2015) 144 final, available at: https://ec.europa.eu/anti-
trafficking/sites/antitrafficking/files/swd_2015_144_f1_staff_working_paper_en_v2_p1_818385.pdf (last accessed on 25 
November 2018).   
766 J.J. Álvarez Rubio and K. Yiannibas, "Human Rights in Business: Removal of Barriers to Access to Justice in the European Union" 
(Routledge, 2017), available at: https://www.taylorfrancis.com/books/10.4324/9781315269467 (last accessed on 25 November 
2018).  
767 'Human Rights in European Business: Practical Handbook for Civil Society Organisations and Human Rights Defenders', 
available at http://humanrightsinbusiness.eu/wp-content/uploads/2016/09/HUMAN_RIGHTS_IN_EUROPEAN_BUSINESS_EN.pdf 
(last accessed on 25 November 2018). 
768 European Parliament resolution of 25 October 2016 on corporate liability for serious human rights abuses in third countries 
(2015/2315(INI)): http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2016-
0405+0+DOC+PDF+V0//EN  
769 European Parliament resolution of 8 October 2013 on corruption in the public and private sectors: the impact on human 
rights in third countries (2013/2074(INI)) http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P7-TA-
2013-0394+0+DOC+PDF+V0//EN  
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on accountable, transparent and responsible business conduct.770 Also in recent debates on responsible 
supply chains, such as in the report on the EU flagship initiative in the garment sector, the EP stresses the 
importance of corporate responsibility in the supply chains and makes recommendations on how to 
strengthen this.771 In the context of the debates on the garment sector the EP called on the Commission to 
go beyond the promotion of voluntary corporate social responsibility initiatives and propose binding 
legislation on due diligence obligations for supply chains in the garment sector following the guidelines 
developed by the OECD. The EP also proposed that such a legislative proposal also includes measures to 
address remedies for victims.772 Finally, as noted in the introduction, the EP also strongly supports the UN 
Treaty on Business and Human Rights.773 

d. Fundamental Rights Agency of the European Union 

The EU Agency for Fundamental Rights (FRA) has developed recommendations to improve access to 
remedy in the area of business and human rights at the EU level, in an opinion requested by the Council in 
its conclusions on business and human rights.774 This opinion focuses on the third pillar of the UNGPs, and 
‘covers the areas of judicial and non-judicial remedies, as well as issues related to their effective 
implementation’. 21 specific opinions are given, clustered under six general headings: (1) lowering barriers 
to make judicial remedies more accessible; (2) enhancing the effectiveness of judicial remedies, especially 
in extraterritorial situations; (3) ensuring effective remedies through criminal justice; (4) ensuring effective 
non-judicial remedies – state based and non-state based; (5) implementing access to remedy through 
transparency and data collection; and (6) implementing access to remedy through action plans, 
coordination and due diligence. The FRA recommends, amongst other things, to facilitate the burden of 
proof (Opinion 3), encourage improved investigations of corporate crimes (Opinion 11), facilitate victims’ 
civil claims in criminal procedures (Opinion 12), strengthen the role of non-judicial mechanisms (Opinion 
13), and to collect and display data and information on companies with EU obligations (Opinion 17). The 
FRA has also launched a project, jointly with the European Law Institute, which aims to analyse different 
cases in relation to access to remedies for victims of business-related human rights abuses in selected EU 
MS in order to identify best practices in addressing obstacles to access to remedy, both for human rights 
abuses by companies in the EU MS as well as third countries.775  

e. Council of Europe and Office of the High Commissioner for Human Rights 

Besides the position of EU bodies there are two other bodies which are relevant in the context of the 
current study. These are the Council of Europe and the Office of the High Commissioner for Human Rights. 
Both bodies have developed recommendations concerning access to remedy and strengthening judicial 
mechanisms to address human rights abuses by business.  

The Council of Europe (CoE) released recommendations (CM/REC (2016)3) on human rights and business 
with the purpose of assisting and guiding CoE Member States in the implementation of the UNGPs. The 
general recommendations focus on (1) the necessity of reviewing national legislation in order to be in 
conformity with the UNGPs and the recommendations by CoE, (2) dissemination of the recommendations, 
(3) the establishment of an information system to share good examples and (4) the sharing of National 
Action Plans. The specific recommendations follow the three pillar structure of the UNGPs. Concerning 

                                                             
770European Parliament resolution of 6 February 2013 on corporate social responsibility: accountable, transparent and 
responsible business behaviour and sustainable growth (2012/2098(INI))   
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P7-TA-2013-0049+0+DOC+PDF+V0//EN  
771 EP REPORT on the EU flagship initiative on the garment sector (2016/2140(INI)). Available at: 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A8-2017-0080+0+DOC+PDF+V0//EN  
772 See http://www.europarl.europa.eu/legislative-train/theme-europe-as-a-stronger-global-actor/file-eu-garment-initiative  
773 Ibid., p. 11. 
774 ‘Improving access to remedy in the area of business and human rights at the EU level’, Opinion of the European Union Agency 
for Fundamental Rights, 1/2017, Vienna, 10 April 2017. 
775 More information on the project is available at: https://fra.europa.eu/en/project/2018/business-and-human-rights-access-
remedy-improvements  
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access to remedy, the CoE develops recommendations in relation to civil liability for business-related 
human rights abuses and criminal or equivalent liability for business–related human rights abuses. With 
regard to civil liability the recommendations distinguish between recommendations in relation to human 
rights abuses by businesses in the MS and recommendations in relation to human rights abuses by 
businesses in a third country, the focus of this study. Here, the CoE recommends (recommendation 35) that 
Member States should consider allowing their domestic courts to exercise jurisdiction over civil claims 
concerning business related human rights abuses against subsidiaries. The CoE also recommends 
(recommendation 36) that Member States should consider allowing their domestic courts to exercise 
jurisdiction over civil claims if no other effective forum guaranteeing a fair trial is available (forum 
necessitates) and there is a sufficiently close connection to the Member State involved. Finally, the CoE 
recommends that Member States should consider adopting measures that allow third parties (unions, 
associations, etc.) to bring claims on behalf of alleged victims. Other recommendations focus on the 
importance of provision of legal aid, allowance of collective claims (class-action) and the requirement of 
transparency and provision of information by businesses.  Concerning criminal or equivalent liability CoE 
recommends (recommendation 44) the consideration of developing and applying legislation or measures 
which ensure that businesses can be held liable under their criminal law when they are involved in (1) 
crimes under international law (genocide, crimes against humanity and war crimes), (2) offences 
established in accordance with a series of treaties and (3) other offences constituting serious human rights 
abuses (such as forced evictions or murder).  The recommendations also stress that Member States should 
consider applying legislative and other measures to ensure that representatives of businesses can be held 
criminally liable for the commission of crimes under international law, offences identified in other 
international agreements or other serious human rights abuses.  

The Office of the High Commissioner for Human Rights launched in 2014 the Accountability and Remedy 
Project to address challenges related to access to remedy. The project aims to contribute to a fairer and 
more effective system of domestic law remedies in cases of business involvement in severe human rights 
abuses. The project consists of three components: (1) judicial mechanisms, (2) state-based non-judicial 
mechanisms and (3) non-state based grievance mechanisms. Concerning the judicial mechanisms the 
project foremost aims to identify and analyse the main challenges related to access to remedy and also 
offers some recommendations.  A first main challenge relates to the structural and managerial complexity 
of business enterprises which takes many legal forms. By the doctrine of ‘separate corporate personality’, 
recognized by most jurisdictions, action against business is often complicated. Under this doctrine each 
part in a complex business constellation is a separate legal entity which makes it difficult to hold a parent 
company liable for actions of a subsidiary where the human rights violation has occurred. This implies that 
legal liability for human rights abuses of a subsidiary’s may not extend beyond the subsidiary unless the 
liability of the parent company can be established in one way or another. Legislative proposals in some 
countries have been adopted or are discussed to address this issue. However, these developments are in 
an early stage creating an uncertain basis for legal action against parent companies. As a result the 
Accountability and Remedy project makes several suggestions related to the development of legal regimes 
that respond to this structural challenges and which takes into account the challenges arising from 
complex supply chains.776 A second challenge focuses on cross-border cases and the importance of 
international cooperation. The current confusion across jurisdictions about the roles and responsibilities 
of different relevant states in cross-border cases create a significant risk that no action is taken, leaving 
victims with no access to remedy. As a result, home states are recommended by several human rights 
treaties to take steps to prevent human rights abuses by business enterprises domiciled in their territory. 
Recommendations also focus on cross-border exchange of information between domestic law 
enforcement and judicial bodies.777 A third challenge focuses on the need for policy coherence and 
awareness of the issues related to coherence. OHCHR recommend that states should strive for vertical and 
                                                             
776 Office of the High Commissioner for Human Rights (2016) p. 10. 
777 Office of the High Commissioner for Human Rights (2016) p. 11. 
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horizontal policy coherence in the development of laws and policies in relation to business and human 
rights.778 To facilitate this process OHCHR has developed a model terms of reference for a formal legal 
review of the domestic legal regime in order to (1) develop policies and reforms that respond to the 
complexity of global supply chains and (2) improve the effectiveness of judicial mechanisms as a means of 
delivering corporate accountability and remedy in cases of business-related human rights abuses.  

Annex 2: Legislation on Human Rights Due Diligence in 
Europe 

At the European level, the Non-Financial Reporting Directive, which entered into force in 2014 (with a 
transposition deadline of 6 December 2016), requires large, public-interest companies with more than 500 
employees to include non-financial statements in their annual reports disclosing the risks of adverse effects 
related to human rights, labour and environmental protection that may stem from their own activities, 
their products, services and business relationships, including their supply and subcontracting chain. The 
European Commission published some Guidelines on Non-financial Reporting in 2017, which businesses 
can follow. 

The Conflict Mineral Regulation, which will take full effect on 1 January 2021 importers of four minerals (tin, 
tantalum, tungsten, and gold) into the EU will be obliged to check the likelihood that the raw materials 
could be financing conflict or could have been extracted using forced labour.  

In the UK, the transparency in supply chains clause (section 54) of the Modern Slavery Act 2015 requires 
large companies carrying out business in the UK, with a turnover of at least £36 million, to prepare and 
publish a slavery and human trafficking statement for each financial year. Such a statement must disclose 
the steps the company has taken to ensure that slavery and human trafficking are not taking place in any 
of its supply chains, or in any part of their own business. Businesses can fulfil their obligation under the 
legislation simply by stating that they have taken no such step.  

In the Netherlands, the Child Labour Due Diligence Bill was adopted by the lower chamber of the Dutch 
Parliament on 7 February 2017, though it is still pending approval from the Senate. If adopted, it would 
require companies providing goods and services to the Dutch market, two or more times a year, to submit 
a statement to the Dutch regulatory authorities describing the steps taken to investigate whether there is 
a ‘reasonable suspicion’ that child labour occurs in their operations or in their supply chain; should there 
be reasonable suspicion, they are  to put in place an action plan to address their findings in line with 
international guidelines (UNGPs or OECD Guidelines). Companies failing to submit a statement could be 
fined up to EUR 4,100. In addition, if concrete evidence can be found that goods or services have been 
produced with child labour, a third party complaint could be filed with the Dutch regulatory authorities 
that will assess whether the company has conducted sufficient due diligence.   

In Germany, a motion on mandatory human rights due diligence was introduced to Parliament by the 
Green Party in 2016, with the aim to: (1) introduce a Human Rights Due Diligence Law that would require 
certain companies to undertake an ongoing human rights risk analysis, to take appropriate prevention 
means to avoid human rights abuses, to ensure remedial actions in case of abuses, to put in place suitable 
whistle-blower mechanisms, and to document and report the measures taken; (2) to improve the civil 
litigation options for victims of business-related human rights abuses; and (3) to establish effective 
sanctions for companies in case of non-compliance with their human rights due diligence duty. In Finland, 
a campaign bringing together civil society organisations and trade unions, together with over 70 
companies, are calling for Finnish legislation on mandatory human rights due diligence. 

In France, the law on the Duty of Vigilance was adopted on 21 February 2017 and imposes due diligence 
responsibilities on large companies in order to ensure that responsible business standards are adhered to 

                                                             
778 Office of the High Commissioner for Human Rights (2016) p. 11. 
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in their own activities but also in the activities of their subsidiaries, suppliers and subcontractors wherever 
they operate. The law applies to any company that employs, by the end of two consecutive financial years, 
at least 5000 employees itself or through its direct or indirect subsidiaries which registered office is located 
in France, or at least 10 000 employees itself or through its direct or indirect subsidiaries which registered 
office is located either in France or abroad. The law imposes a 'duty of vigilance' on large companies 
through a threefold obligation to put in place, disclose and implement a vigilance plan (plan de vigilance) 
detailing the ‘reasonable vigilance measures to identify risks and prevent serious abuses of human rights 
and fundamental freedoms, health and safety and the environment resulting from their own activities or 
the companies under their control, or from the activities of their subcontractors and suppliers with whom 
they have an established business relationship’. 

The vigilance plan, which can be drafted in consultation with the relevant stakeholders or within multi-
party initiatives, must include five elements: 1) a mapping of the risks involved, containing in particular the 
identification, analysis and prioritization of risks; 2) procedures to regularly assess risks associated with the 
activities of subsidiaries, subcontractors or suppliers with whom the company has an established business 
relationship; 3) actions to mitigate risks and prevent serious harm; 4) a whistleblowing mechanism 
collecting reports of potential and actual risks and effects, drawn up in consultation with the company's 
representative trade unions; 5) a mechanism to monitor measures that have been implemented and 
evaluate their effectiveness. A recent study analysing the first published plans showed that the majority of 
the plans were the fruit of a collaborative approach within companies, usually coordinated by CSR or 
sustainable development departments. However, external stakeholder engagement remains very low779. 
Ongoing external stakeholder engagement should be encouraged, as it can play a key role in the effective 
application of the law on the corporate duty of vigilance, with regards for instance to the identification of 
potential risks or actual practice of corporate-related human rights or environmental abuses on the 
ground. 

In the case of non-compliance, the legislation provides for two implementation mechanisms. The first 
entails that anyone with locus standi can give formal notice of a violation to a company, which has three 
months to address it, failing this a complaint can be filed with the French courts to have the company 
ordered to establish, effectively implement and publish a vigilance plan under astreinte (i.e. with a periodic 
penalty payment, which can be imposed on the company as long as it remains in violation of the law). The 
civil fine of up to EUR 10 million that was originally envisaged by the legislation was struck down by the 
French Constitutional Council. The second implementation mechanism results from the civil liability 
regime envisaged in Article 2 of the legislation. Article 2 provides that interested parties can file civil 
proceedings, under the general principles of French tort law (Articles 1240 and 1241 of the French Civil 
Code), whenever a company's failure to comply with the obligations set forth in the legislation gives rise 
to damage. 

In Switzerland, the popular Responsible Business Initiative launched in April 2015 and currently debated in 
the Swiss Parliament also aims at introducing mandatory due diligence provisions for multinational 
companies, together with a specific liability provision and a provision ensuring the applicability of the law 
as an overriding mandatory provision, regardless of the law applicable under the private international law 
rules. 

                                                             
779 Entreprises pour les Droits de l'Homme (EDH) and B&L Evolution, 'Application of the Law on the Corporate Duty of Vigilance: 
Analysis of the First Published Plans', 25 April 2018, at 4, available at: https://www.e-
dh.org/userfiles/Edh_2018_Etude_EN_V4.pdf (last accessed 29 November 2018). 
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